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Gray v. Tice, et al.
EDDIE RAY GRAY, Petitioner
V.
ERIC TICE, et al., Respondents

IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF PENNSYLVANIA
Civil Action No. 17-71 Erie

OPINION

Before the Court' is a petition for a writ of habeas corpus filed by state prisoner Eddie Ray
Gray (“Gray”) pursuant to 28 U.S.C. § 2254. ECF No. 7. He is challenging the judgment of
sentence imposed upon him on September 7, 2012, by the Court of Common Pleas of Warren
County at its criminal docket number CP-62-CR-264-2012. For the following reasons, the
Court will grant his petition and issue a conditional writ of habeas corpus.

I. Introduction?

In 2007, Jeremy C. Hoden (“Hoden”) committed numerous crimes against Merle Rice
(“Merle”) and his elderly mother, Irene Rice (“Irene”) (collectively, the “Rices”). The
Commonwealth filed charges against Hoden in the Court of Common Pleas of Warren County
and he subsequently pleaded guilty to counts of burglary, robbery, criminal trespass, and
related crimes and was sentenced to a term of imprisonment.

In early 2012, Hoden and Gray, who was serving time on an unrelated conviction, were
incarcerated at the same state correctional institution. Over a two-month period beginning in
January 2012, they each mailed threatening letters to participants in Hoden’s 2007 criminal
cases. Gray sent a total of three letters to the Rices, and one letter each to: the District Attorney
of Warren County; the Assistant District Attorney who had been involved in the prosecution
of Hoden’s cases; and the two judges on the Court of Common Pleas who had presided over
proceedings in those cases. In its decision affirming Gray’s judgment of sentence on direct
appeal, Commonwealth v. Gray, No. 1503 WDA 2013, slip op. (Pa. Super. Ct. July 9, 2013
(“Gray I”), ECF No. 17-1 at 68-96, the Superior Court of Pennsylvania provided lengthy
quotations from the letters Gray sent to his victims. It accurately described the letters as
“extremely threatening and highly disturbing,” ECF No. 17-1 at 70, and explained:

the letters in question threatened the “lives of not only the people [who] were receiving
the letters, but also [their] families. And, [went into] great detail on how [Gray and
Hoden] were going to do the things that they were going to do to each of the victims.”
N.T. Trial, 8/28/12, at 45-46. While both Gray and Hoden were in jail when they mailed

 In accordance with the provisions of 28 U.S.C. § 636(c)(1), the parties voluntarily consented to have a United
States Magistrate Judge conduct proceedings in this case, including entry of a final judgment.

2 Respondents produced most of the relevant state court record at ECF No. 17-1 in the appendix to their answer. At
ECF No. 24, the Respondents filed the transcript of Gray’s September 7, 2012, sentencing hearing and the July 31,
2015, hearing held on his petition for collateral relief, which he filed with the Court of Common Pleas pursuant to
Pennsylvania’s Post Conviction Relief Act (“PCRA”). This Court shall cite to these electronically-filed documents
by their ECF document and page number. Respondents also submitted to this Court hardcopies of documents filed
with the Court of Common Pleas in Gray’s underlying criminal case, including the transcript of his August 2012
trial and the exhibits introduced at the trial. This Court shall cite to documents contained in that state court record
(“SCR”) by their Bates stamp number as follows: “SCRat __.”
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the letters, those documents indicated that the victims would be killed either when Gray

was released from prison or that the co-defendants had the ability to obtain help from

outside sources in carrying out their threats.

ECF No. 17-1 at 71 (bracketed text added by the Superior Court).

The Commonwealth arrested Gray and Hoden and charged them with multiple counts of
Retaliation Against a Witness or Victim, 18 PA. CONS. STAT. § 4953 (“‘§ 4953 Retaliation”),
and Retaliation Against a Prosecutor or Judicial Official, 18 PA. CONS. STAT. § 4953.1 (“§
4953.1 Retaliation”). Each Retaliation count was based on a single letter. The Commonwealth
also charged them with multiple counts of Terroristic Threats, 18 PA. CONS. STAT. § 2706,
and one count of Conspiracy, 18 PA. CONS. STAT. § 903.

Gray and Hoden’s joint trial was held in August 2012, and at its conclusion the jury
convicted each of them of committing numerous crimes.® It found Gray guilty on three
counts of § 4953 Retaliation (Counts 5 through 7) (a count for each letter he sent to one of
the Rices); four counts of § 4953.1 Retaliation (Counts 1 through 4) (a count for each letter
he sent to one of the judicial/prosecutorial victims); eight counts of Terroristic Threats; and
one count of Conspiracy.

On September 7, 2012, the court sentenced Gray to a term of five to ten years on each
count of § 4953.1 Retaliation, three to seven years on each count of § 4953 Retaliation,
five to ten years on the count of Conspiracy, and a fine on each count of Terroristic Threats.
The court ordered that all sentences of incarceration be served consecutively, resulting in a
total aggregate sentence of 35-71 years of imprisonment. It also ordered that the sentence it
imposed was to run consecutively to a term of incarceration already being served by Gray.

Gray, through his counsel, filed a direct appeal with the Superior Court in which he
argued that the Commonwealth presented insufficient evidence to sustain his convictions.
The Superior Court affirmed his judgments of sentence in Gray I, ECF No. 17-1 at 68-96,
and the Supreme Court of Pennsylvania denied his petition for allowance of appeal. ECF
No. 17-1 at 165.

Gray next filed a pro se petition for PCRA relief. The court appointed him new counsel,
who filed an amended PCRA petition. In it, Gray raised a number of claims in which he
contended that his trial counsel provided him with ineffective assistance in violation of his
Sixth Amendment rights. In relevant part, he claimed that his trial counsel was ineffective
for failing to object to: (1) the instruction given on § 4953 Retaliation on the grounds that
it violated his right to due process; (2) the instruction given on § 4953.1 Retaliation on the
grounds that it too violated his right to due process; (3) the trial court’s decision to permit
the threatening letters to be sent out with the jury during its deliberations on the grounds
that it violated state law and his right to due process; and (4) the sentence imposed on the
grounds that it was manifestly excessive. ECF No. 17-1 at 166-80.

Ineffective assistance of counsel claims are governed by the standard set forth by the
Supreme Court of the United States in Strickland v. Washington, 466 U.S. 668 (1984).
Strickland recognized that a defendant’s Sixth Amendment right to the assistance of counsel

% Although Gray had confessed to the police that he wrote the letters signed by him, when he testified at the trial
he denied authorship. During his testimony, Hoden stated that he (Hoden) wrote all of the letters. The jury did
not credit the defendants’ testimony on this point and Gray has since admitted that he wrote every letter hearing
his name. ECF No.8 at 10.
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for his defense entails the right to be represented by an attorney who meets at least a minimal
standard of competence. 466 U.S. at 685-87. “[T]he Sixth Amendment does not guarantee the
right to perfect counsel; it promises only the right to effective assistance[.]” Burt v. Titlow,
571 U.S. 12, 24 (2013).

Under Strickland, it is Gray’s burden to establish that his “counsel’s representation fell
below an objective standard of reasonableness.” 466 U.S. at 688. “This requires showing that
counsel made errors so serious that counsel was not functioning as the ‘counsel’ guaranteed
by the Sixth Amendment.” Id. at 687. The Supreme Court has emphasized that “counsel
should be ‘strongly presumed to have rendered adequate assistance and made all significant
decisions in the exercise of reasonable professional judgment[.]’” Titlow, 571 U.S. at 22
(quoting Strickland, 466 U.S. at 690); Harrington v. Richter, 562 U.S. 86, 104 (2011) (“A
court considering a claim of ineffective assistance must apply a ‘strong presumption’ that
counsel’s representation was within the ‘wide range’ of reasonable professional assistance.”)
(quoting Strickland, 466 U.S. at 689).

Strickland also requires that Gray demonstrate that he was prejudiced by his trial counsel’s
deficient performance. This places the burden on him to establish “that there is a reasonable
probability that, but for counsel’s unprofessional errors, the result of the proceeding would
have been different.” Strickland, 466 U.S. at 694.

[Gray] “need not show that counsel’s deficient performance ‘more likely than not altered
the outcome of the case’-rather, he must show only ‘a probability sufficient to undermine
confidence in the outcome.”” Jacobs v. Horn, 395 F.3d 92, 105 (3d Cir. 2005) (quoting
Strickland, 466 U.S. at 693-94). On the other hand, it is not enough “to show that the
errors had some conceivable effect on the outcome of the proceeding.” [Richter, 562
U.S. at 104] (citing Strickland, 466 U.S. at 693). Counsel’s errors must be “so serious
as to deprive the defendant of a fair trial.” 1d. (citing Strickland, 466 U.S. at 687). The
likelihood of a different result must be substantial, not just conceivable. Id.

Brown v. Wenerowicz, 663 F.3d 619, 630 (3d Cir. 2011).

Gray’s ineffective-assistance-of-counsel claims are premised upon due process violations
that he argues occurred at his trial without objection from his trial counsel.* To be clear,
Gray did not raise in his PCRA proceeding (or in the federal habeas petition now before
this Court) stand-alone due process claims. Rather, his due process claims are components
of his ineffective-assistance-of-trial-counsel claims. Therefore, it is not enough for him to

4 Under Pennsylvania law, when a defendant failed to preserve a claim of trial court error, he cannot challenge
that alleged error in his subsequent direct appeal. See, e.g., 27 PAUL M. COLTOFF, ET AL., STANDARD
PENNSYLVANIAPRACTICE § 135.330 (2d ed.), WestlawNext (database updated Nov. 2018) (“Thus, a defendant’s
failure to challenge the jury charge before the jury retires to deliberate prevents appellate review.”); Pa.R.Crim.P.
Rule 647(C) (“No portions of the charge nor omissions from the charge may be assigned as error, unless specific
objections are made thereto before the jury retires to deliberate.”); Commonwealth v. Boyer, 891 A.2d 1265, 1267
(Pa. 2006). That is because, in contrast to federal law, Fed.R.Crim.P. 52(b), the plain error doctrine has been
abolished in Pennsylvania. Commonwealth v. Clair, 326 A.2d 272 (Pa. 1974). When a defendant is foreclosed
from raising a trial-court error on direct appeal, he can receive review of it is by raising it as a component of (or
the “underlying claim” of) an ineffective-assistance-of-trial-counsel claim, which must be litigated in a PCRA
proceeding. Commonwealth v. Grant, 813 A.2d 726 (Pa. 2002); Boyer, 891 A.2d at 1267 (“In abolishing the
plain error doctrine in Pennsylvania, the Court determined that unpreserved claims, including ones such as those
grounded in federal due process, ‘can more properly be remedied by a claim of ineffective assistance of counsel,’
[Clair, 326 A.2d at 274], now relegated to the post-conviction review process. See Grant, []813 A.2d at 738.”).
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establish that his underlying due process claim has merit. Rather, Gray must demonstrate
both of Strickland’s prongs: (1) that counsel performed deficiently for failing to raise a
due process objection to the trial court; and (2) that his counsel’s error prejudiced the
defense. That is because “[a]s a rule. . .a violation of the Sixth Amendment right to effective
representation is not complete until the defendant is prejudiced.” Weaver v. Massachusetts,
137 S. Ct. 1899, 1910-11 (2017) (internal quotations and citations omitted). And because a
petitioner cannot prevail on a Sixth Amendment claim unless he establishes both prongs of
the Strickland test, the Supreme Court permits courts to address only the prejudice prong if
it is more efficient to proceed in that manner. 466 U.S. at 697 (“If it is easier to dispose of
an ineffectiveness claim on the ground of lack of sufficient prejudice, which we expect will
often be so, that course should be followed.”) That is why in so many instances a court will
dispose of ineffective-assistance claims solely based upon a determination that Strickland’s
prejudice prong has not been satisfied, and that approach is entirely proper.

The PCRA court denied each of Gray’s claims, ECF No. 17-1 at 204-12, and Gray, through
counsel, filed an appeal with the Superior Court. In that appeal, Gray raised the three guilt-
phase ineffective-assistance-of-trial-counsel claims set forth above. He did not raise the
sentencing-phase claim. ECF No. 17-1 at 216-53.

On September 22, 2016, the Superior Court affirmed the PCRA court’s decision.
Commonwealth v. Gray, No. 1733 WDA 2015, slip op. (Pa. Super. Ct. Sept. 22, 2016)
(““Gray II””), ECF No. 17-1 at 294-306. It denied each of Gray’s claims on the merits. He
filed a petition for allowance of appeal with the Supreme Court of Pennsylvania, which that
court denied on February 28, 2017. ECR No. 17-1 at 339.

Next, Gray filed with this Court his petition for a writ of habeas corpus, ECF No. 7,
and memorandum of law in support, ECF No. 8, in which he raised the three guilt-phase
ineffective-assistance-of-trial-counsel claims that the Superior Court denied in Gray 11.° The
Respondents filed their answer, ECF No. 17, and Gray filed a reply, ECF No. 19.

11. Jurisdiction and Standard of Review

This court has jurisdiction under 28 U.S.C. § 2254, which is the federal habeas statute
applicable to state prisoners. It permits a federal court to grant a state prisoner the writ of
habeas corpus “on the ground that he or she is in custody in violation of the Constitution. . .
of the United States.” 28 U.S.C. § 2254(a). It is Gray’s burden to prove that he is entitled to
the writ. Id; see, e.g., Vickers v. Superintendent Graterford SCI, 858 F.3d 841, 848-49 (3d Cir.
2017). There are other prerequisites that he must satisfy before he can receive habeas relief
(most relevant here is the burden imposed upon him by the standard of review set forth at 28
U.S.C. 8 2254(d)(1) (discussed below)), but, ultimately, Gray cannot receive federal habeas
relief unless he demonstrates that he is in custody in violation of the federal constitution.

In 1996, Congress made a number of significant amendments to the federal habeas statutes
with the enactment of the Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”),

5 In his petition, Gray also raised one sentencing-phase claim (that his trial counsel was ineffective for failing to
object to the sentence imposed on the grounds that it was manifestly excessive). Because Gray did not raise this claim
to the Superior Court in his PCRA appeal, he procedurally defaulted it for the purposes of federal habeas review. Gray
acknowledges that the claim is procedurally defaulted, but argues that he can overcome the default under Martinez
v. Ryan, 566 U.S. 1 (2012). This Court does not need to resolve that issue because it has determined that Gray is
entitled to habeas relief on one of his guilt-phase claims and, therefore, will issue a conditional writ instructing that
the Commonwealth must either retry him or, in the alternative, have the Court of Common Pleas vacate his § 4953
Retaliation convictions and resentence him. Under either option, Gray’s sentencing-phase claim is moot.
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Pub. L. No. 104-132, 110 Stat. 1214. AEDPA “modified a federal habeas court’s role in
reviewing state prisoner applications in order to prevent federal habeas ‘retrials’ and to ensure
that state-court convictions are given effect to the extent possible under law.” Bell v. Cone,
535 U.S. 685, 693 (2002) (citing Williams v. Taylor, 529 U.S. 362, 403-04 (2000)). It reflects
the view that habeas corpus is a “*guard against extreme malfunctions in the state criminal
justice systems,” not a substitute for ordinary error correction through appeal.” Harrington
v. Richter, 562 U.S. 86, 102-03 (2011) (quoting Jackson v. Virginia, 443 U.S. 307, 332, n.5
(1979) (Stevens, J., concurring in judgment)).
AEDPA put into place a new standard of review applicable to habeas petitions filed by
state prisoners, and it is codified at 28 U.S.C. § 2254(d). It provides, in relevant part:

(d) An application for a writ of habeas corpus on behalf of a person in custody pursuant
to the judgment of a State court shall not be granted with respect to any claim that was
adjudicated on the merits in State court proceedings unless the adjudication of the claim-

(1) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the Supreme
Court of the United States][.]

28 U.S.C. § 2254(d)(1).

For the purposes of § 2254(d), a claim has been “adjudicated on the merits in State court
proceedings” when a state court made a decision that finally resolves the claim based on
its substance, not on a procedural, or other, ground. See, e.g., Richter, 562 U.S. at 98-100;
Robinson v. Beard, 762 F.3d 316, 324 (3d Cir. 2014). The parties agree that the Superior
Court adjudicated on the merits the three guilt-phase claims that Gray now brings before
this Court and that, as a result, AEDPA’s standard of review at § 2254(d)(1) applies to this
Court’s review of each claim.

The Supreme Court’s Strickland standard is the “clearly established Federal law, as
determined by the Supreme Court of the United States,” in which to analyze each of Gray’s
claims under § 2254(d)(1). Therefore, in evaluating each claim, this Court’s first task is
to ask whether the Superior Court’s adjudication of the claim at issue was “contrary to”
Strickland. Williams, 529 U.S. at 404-05 (8§ 2254(d)(1)’s “contrary to” and “unreasonable
application of” clauses have independent meaning). In relevant part, a state court’s decision
is “contrary to” Strickland if the state court “applie[d] a rule that contradicts the governing
law set forth” by the Supreme Court in Strickland. Id. at 405.°

If this Court concludes that the Superior Court’s adjudication of the claim at issue was
not “contrary to” Strickland, then it next evaluates the adjudication under § 2254(d)(1)’s
“unreasonable application” clause. “A state court decision is an ‘unreasonable application
of federal law’ if the state court ‘identifies the correct governing legal principle,” but
‘unreasonably applies that principle to the facts of the prisoner’s case.”” Dennis v. Sec’y,
Pennsylvania Dep’t of Corr., 834 F.3d 263, 281 (3d Cir. 2016) (en banc) (quoting Williams,

® Another way a state-court adjudication can be “contrary to ... clearly established Federal law[,]” § 2254(d)(1),
is “if the state court confronts a set of facts that are materially indistinguishable from a decision of [the Supreme
Court] and nevertheless arrives at a result different from [Supreme Court] precedent.” Williams, 529 U.S. at 406.
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529 U.S. at 413). To satisfy his burden under this clause, Gray must do more than convince
this Court that the Superior Court’s decision was incorrect. Id. He must show that it “’was
objectively unreasonable.”” 1d. (quoting Williams, 529 U.S. at 409) (emphasis added by court
of appeals). This means that Gray must demonstrate that the Superior Court’s adjudication
“was so lacking in justification that there was an error well understood and comprehended in
existing law beyond any possibility for fairminded disagreement.” Richter, 562 U.S. at 103.

It bears repeating that even a strong case for relief does not mean the state court’s
contrary conclusion was unreasonable. See [Lockyer v. Andrade, 538 U.S. 63, 75 (2003)].

If this standard is difficult to meet, that is because it was meant to be. As amended by
AEDPA, § 2254(d) stops short of imposing a complete bar on federal-court relitigation
of claims already rejected in state proceedings. Cf Felker v. Turpin, 518 U.S. 651, 664,
116 S.Ct. 2333, 135 L.Ed.2d 827 (1996) (discussing AEDPA’s “modified res judicata
rule” under § 2244). It preserves authority to issue the writ in cases where there is no
possibility fairminded jurists could disagree that the state court’s decision conflicts with
this Court’s precedents. It goes no further.

Id. at 102.

If this Court determines that Gray has established that the Superior Court’s adjudication of
the claim at issue was either “contrary to” or “an unreasonable application of” Strickland, it
“must proceed to review the merits of the claim de novo to evaluate if a constitutional violation
occurred.” Vickers, 858 F.3d at 849 (citing Lafler v. Cooper, 566 U.S. 156, 174 (2012)).
That is because “a federal court can only grant the Great Writ if it is “firmly convinced that
a federal constitutional right has been violated[.]’” Id. (citing Williams, 529 U.S. at 389, and
Horn v. Banks, 536 U.S. 266, 272 (2001) (“[w]hile it is of course a necessary prerequisite
to federal habeas relief that a prisoner satisfy the AEDPA standard of review. . .none of our
post-AEDPA cases have suggested that a writ of habeas corpus should automatically issue
if a prisoner satisfies the AEDPA standard”)). As the United States Court of Appeals for the
Third Circuit explained in Vickers, these steps “sometimes merge in cases in which the federal
habeas court determines that the state court engaged in an ‘unreasonable application’ of clearly
established Supreme Court precedent because it will be apparent from the explication of why
the state court unreasonably applied that precedent that, under any reasonable application, a
constitutional violation did occur.” 858 F.3d at 849 n.8.

I11. Discussion

A. Counsel’s Failure to Object to the § 4953 Instruction

In his first claim for habeas relief, Gray contends that his trial attorney provided him with
ineffective assistance for failing to object to the trial court’s instruction on the offense of
8§ 4953 Retaliation. That instruction, Gray asserts, deprived him of his due process right to
have the Commonwealth prove every element of the offense beyond a reasonable doubt.”

" The Fourteenth Amendment requires the government to prove beyond a reasonable doubt every element of the
crime with which a defendant is charged. In re Winship, 397 U.S. 358, 364 (1970); United States v. Gaudin, 515
U.S. 506, 510, 522-23 (1995). As a result, due process is violated when a jury instruction relieves the government of
that burden. See, e.g., Washington v. Sarausad, 555 U.S. 179, 190-91 (2009). Supreme Court precedent explaining
the federal due process standard instructs that a reviewing court must first ask whether “there is some ambiguity,
inconsistency, or deficiency in the instruction, such ... that there was a reasonable likelihood that the jury applied the

-10 -
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(1) Background
(a) The offense of § 4953 Retaliation
The Pennsylvania Crimes Codes defines § 4953 Retaliation as follows:

A person commits an offense if he harms another by any unlawful act or engages in a
course of conduct or repeatedly commits acts which threaten another in retaliation for
anything lawfully done in the capacity of witness, victim or a party in a civil matter.

18 PA. CONS. STAT. § 4953(a). The Pennsylvania courts have interpreted § 4953 to allow
for a conviction of Retaliation if the Commonwealth proves the defendant engaged in anyone
of the following three scenarios for a retaliatory purpose. The first scenario is that “the
defendant harmed another by any unlawful act,” the second scenario is that the defendant
“engag[ed] in a course of conduct which threatened another,” and the third scenario is
that “the defendant repeatedly committed acts which threaten another.” Commonwealth v.
Ostrosky, 909 A.2d 1224, 1228 (Pa. 2006).

As set forth in more detail below, at Gray’s trial the court declined to instruct the jury on
the second and third scenarios. It instructed only on the first scenario, which is that part of
the statute criminalizing retaliation if the defendant “harms another by any unlawful act.” In
Ostrosky,® the Supreme Court of Pennsylvania held that to satisfy the requirements of that
scenario, the Commonwealth must prove the following two separate elements (in addition to
the retaliation element): (1) that the defendant caused harm; and (2) that such harm resulted
from an unlawful act. 909 A.2d at 1231-32. Importantly, the element of harm cannot be
established merely by showing that an unlawful act was committed. 1d. at 1232-33. That is,
the Commonwealth must prove that the victim suffered a specific and identifiable harm as a
result of the threat, not just that the victim suffered “feelings of concern and intimidation[,]”
which “are feelings that one would expect to accompany any threat that was made.” 1d. at
1233.10

7eontinued jnstruction in a way that relieved the State of its burden of proving every element of the crime beyond
a reasonable doubt.” Sarausad, 555 U.S. at 190-91 (internal quotations and citations omitted). “In making this
determination, the jury instruction may not be judged in artificial isolation, but must be considered in the context
of the instructions as a whole and the trial record.” Id. at 191 (internal quotation and citation omitted). “[I]t is not
enough that there is some slight possibility that the jury misapplied the instruction. The pertinent question is whether
the ailing instruction by itself so infected the entire trial that the resulting conviction violates due process[.] Id.
(internal quotation and citation omitted).

8 If the jury determines that the Commonwealth proved beyond a reasonable doubt any of the three scenarios, it
must next determine whether the defendant did so in retaliation for the witness or victim doing something such as,
for example, testifying at trial against the defendant or giving information to the police. 18 PA. CONS. STAT. § 4953.

° As in Gray’s case, only the first scenario of § 4953 Retaliation was applicable in Ostrosky. The victim in Ostrosky
was verbally threatened by the defendant during an incident at a high school football game, and at the defendant’s
trial the victim and his wife “testified to feelings of concern and intimidation” due to the defendant’s threats. 909
A.2d at 1233.

10 To conclude otherwise, the Supreme Court of Pennsylvania explained, would be “just another way of asserting that
harm, per se, results from the commission of an unlawful act.” Ostrosky, 909 A.2d at 1233. “[T]his is not to say[,]”
the court clarified, “that one could never show that harm ... resulted from a single threat. Rather, as noted, at issue
here is whether, in all cases, a distinct showing in this regard is required. Again, we hold that it is.” Id. at 1232 n.9.
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(b) Gray’s trial

Gray sent two letters to Irene and one letter to Merle. The first letter he sent to Irene was
dated January 27, 2012, which is the same date that Hoden sent his first letter to her. During
Irene’s direct examination, the prosecutor asked her how she felt after she read Hoden’s letter.
She replied: “I kind of laughed at it, because | knew he was in prison for a long time, so |
wasn’t too concerned. Although it did make me a little fearful.” SCR at 610. Hoden wrote
that Gray would be getting out of prison soon and that he would be coming after her. Irene
testified that that threat made her “a little concerned. Not too much. I didn’t think[ ] anything
would really happen.” SCR at 634. On cross-examination, Gray’s trial counsel asked Irene
why she was “only concerned a little bit about the letters[.]” SCR at 635. She replied: “I
knew they were locked up, and | didn’t think they could get out right away.” SCR at 636.
The following exchange then occurred:

Q. You laughed about a couple of the comments [in the letters]?

A. Yeah. Because they were so ridiculous.

Q. So, it’s fair to say, that you weren’t emotionally traumatized by the letters?

A. | was concerned. Yes. But, not to the, | don’t scare easy.

Q. Right. So, for example, you didn’t have to see a psychiatrist or a therapist or -

A. No.

Id.

When he testified, Merle described his mother’s reaction this way: “[s]The was pretty shaken
up. She was pretty concerned about, especially about the statements that they were getting
out of prison relatively soon. And, she wasn’t sure what to expect. She was very, her hands
were shaking when she gave me the letters.” SCR at 657.

Gray and Hoden each wrote Irene a second letter in February 2012. Irene did not read either
letter. She gave them to Merle to forward to the police. Gray and Hoden each wrote Merle
a letter that same month. Merle only read Gray’s letter. SCR at 648. Merle did not discuss
during his direct examination how he felt after he read Gray’s letter. On cross-examination,
he testified that he did not have to see a psychiatrist or therapist. SCR at 662.

After the defendants rested their cases, Gray’s counsel moved for judgment of acquittal on
all counts of § 4953 Retaliation. He argued that the Commonwealth did not present sufficient
evidence that the Rices had suffered objective harm beyond having been subjected to the
threat itself, as required by Ostrosky. The trial court rejected this argument, concluding that
there was “a jury question as to whether or not there was harm.” SCR at 852.

Gray'’s trial counsel also argued that Gray could not be found guilty of § 4953 Retaliation
under the “course of conduct” or “repeatedly commits acts” provisions of the statute (that is,
under the second or third scenarios). In support, counsel pointed out that “there was only one
letter to Merle Rice[,] [a]nd one threatening letter cannot establish a course of conduct.” SCR
at 846. As for Irene, counsel argued that, although Gray had sent her two letters, “the Attorney
General charged one count [of Retaliation] for each letter.” Id. Therefore, counsel argued, “as
charged, the statute is not met, because there cannot be a course of conduct with one letter.” 1d.

The trial court was persuaded by trial counsel’s argument regarding the second and third
scenarios because when it instructed the jury on the offense of § 4953 Retaliation, it only
provided the jury with the option of finding Gray guilty under that statute’s first scenario.
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Neither defense counsel nor the prosecutor appears to have understood the trial court’s

decision at that point in time, however, because they discussed the inapplicable scenarios

in their subsequent closing arguments.

During his summation, Gray’s trial counsel stated:

Now, the law required that somebody has to be harmed by an unlawful actor engaged
in course of conduct or repeatedly commit acts threatening to commit in retaliation
for acts done as a victim or witness. And, that standard hasn’t been met here. You have
heard what everybody testified about. You heard Irene Rice testify. That she wasn’t
really intimidated by the letters. She didn’t feel harmed. In fact, she laughed at some
parts of that. So, | would argue that there was no actual harm to Irene Rice. There was
only a threat of harm, which I am not minimizing. But, that doesn’t fit the statute here.
And same for Merle Rice. Really wasn’t any harm. He didn’t testify about having to
miss any work, see a psychiatrist, anything like that.

Also, there is the issue of course of conduct or repeatedly committing acts. How the
evidence is charged here, how the charges are, is that there is one letter for each charge. That
doesn’t constitute a course of conduct. That doesn’t constitute a repeatedly committing
acts. Those are one acts [sic]. One act each. So, that standard simply isn’t met.

SCR at 931-32.

In response, the prosecutor in his closing argument reminded the jury that all of the
witnesses testified that the letters made them feel “concerned[,]” SCR at 944, and he
specifically referenced Merle’s testimony that Irene was “shaking” and “worried” after she
read the first set of letters. SCR at 945. But in his final comments to the jury on the topic,
the prosecutor argued that “this was one big course of conduct.” SCR at 946.

When the trial court gave its instructions on the offense of § 4953 Retaliation, it omitted
both the “course of conduct” and “repeatedly commits act” provisions (scenarios two and
three) and only instructed as to the statute’s first scenario-the “harms another by any unlawful
act” provision. It stated:

In order to find the Defendant guilty of the crime of retaliation against a witness or
victim, you must find each of the following two elements have been proven beyond a
reasonable doubt.

First, that the Defendant harmed either Merle Rice or Irene Rice by an unlawful act.
And, that could be a threat or abuse or death threats. You will have the letters. You will
get to review whether there was an unlawful act.

Second, that the Defendant did so in retaliation for Merle or Irene testifying at a trial
or giving information to a police officer or other judicial person, which was something
lawfully done by that victim or witness in the capacity as a victim or witness.

Awitness is a person having of the existence or non-existence of facts or information
relating to a crime.

If you find those two elements have been proven beyond a reasonable doubt, you
should find the Defendant guilty. Otherwise, you must find the Defendant not guilty.
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SCR at 977-78.1

The obvious and significant problem with the instruction is that it did not define “harm”
in accordance with Ostrosky. The court should have explained to the jury that, with respect
to each count, it had to find that the victim suffered a harm beyond the normal feelings of
concern and intimidation that would result from the receipt of the threatening letter (the
“unlawful act”) itself. The effect of the court’s failure to define “harm” was compounded
when it grouped the “harm” and “unlawful act” elements together and instructed the jury
that the Commonwealth had to prove only two elements in order for it to convict Gray on
any count of § 4953 Retaliation: (1) that he harmed the victim by an unlawful act; and (2)
that he did so in retaliation. That is not a correct statement of the elements of the crime of
§ 4953 Retaliation under the circumstances. The jury had to find three elements to convict
Gray of the offense: (1) that he harmed the victim, as defined by Ostrosky; (2) by an unlawful
act; and (3) that he did so in retaliation.

After the trial court gave the instructions, it asked Gray’s counsel whether he had “any
objections or additions?” SCR at 997. Trial counsel replied that he had none. Id. The
prosecutor objected on the basis that the Court did not instruct on § 4953’s second and third
scenarios. The trial court advised counsel that it only instructed on the statute’s first scenario
because it had determined that the Commonwealth had not introduced sufficient evidence
to instruct the jury on the other two scenarios. SCR at 998-99.

The jury found Gray guilty of three counts of § 4953 Retaliation. Count 5 was for the first
letter Gray sent to Irene, Count 6 was for the second letter he sent to her, and Count 7 was
for the single letter he sent to Merle.

(c) Gray’s direct appeal

In his direct appeal to the Superior Court, Gray argued that his convictions for § 4953
Retaliation must be overturned because the Commonwealth failed to produce sufficient
evidence from which the jury could have concluded that either of the Rices suffered the
requisite “harm” from the receipt of the threatening letters. Significantly, in its decision in
Gray |, the Superior Court agreed with Gray that the Commonwealth failed to introduce
sufficient evidence that either Irene or Merle suffered “harm” as defined by Ostrosky. ECF
No. 17-1 at 88-90. The Superior Court denied his claim, however, because it determined
that there was sufficient evidence to support his convictions under the “course of conduct”
provision (the second scenario) of § 4953. Id. It did not reconcile its holding with the fact
that the trial court had refused to instruct the jury on that scenario. Under the instruction the
trial court gave, the only way the jury could convict Gray on any count of § 4953 Retaliation

1 The offense of § 4953 Retaliation is a felony of the third degree if the retaliation is accomplished by any of the
means specified for the offense of Intimidation of Witness or Victims, which is codified at 18 PA. CONS. STAT. §
4952. For example, it is a third-degree felony for a person to retaliate against a witness or victim if the defendant
“employ[ed] force, violence or deception, or threaten[ed] to employ force or violence upon the witness or victim[,]”
§ 4952(b)(1)(i), and Gray’s jury was instructed accordingly. SCR at 978-79. The trial court explained to it that if it
found Gray guilty on any of the counts of § 4953 Retaliation, it had to answer a special interrogatory and set forth
how the retaliation was accomplished. SCR at 978. During its deliberations, the jury asked a question regarding
the special interrogatory. In its response, the trial court once against instructed the jury on the offense of § 4953
Retaliation, giving the same instruction it had previously given in all relevant respects. SCR at 1001-02. When the
jury subsequently answered the special interrogatory for each count of § 4953 Retaliation, it wrote that Gray was
“guilty by threatening.” SCR at 131-33. Therefore, those counts were graded as felonies of the third degree.
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was if it found that the “harms another by any unlawful act” provision was proven by the

Commonwealth beyond a reasonable doubt. That was the very provision the Superior Court

recognized in Gray | was not supported by sufficient evidence.'?

(d) Gray’s PCRA proceeding

In hisamended PCRA petition, Gray raised the claim that he now brings before this Court.
He argued that his trial counsel was ineffective for failing to object to the instruction given
by the trial court on the offense of § 4953 Retaliation, which he contended violated his due
process rights because it relieved the Commonwealth of its burden of proving every element
ofthe crime beyond a reasonable doubt. Specifically, Gray contended that his counsel should
have objected to the instruction and suggested one that made clear to the jury that, in order
to convicted him on each count of § 4953 Retaliation, it had to find that: (1) he sent the
threatening letter (committed the unlawful act); (2) in retaliation; and (3) that the victim
was “harmed,” as defined by Ostrosky, as a result.

The PCRA court denied this claim and the Superior Court affirmed in Gray Il. ECF No.
17-1 at 294-306.

(2) Analysis

In evaluating this claim, and all the claims it had before it in Gray I, the Superior Court
recognized that the Strickland standard applied.®* ECF No. 17-1 at 297. In its adjudication
of this specific claim, it ruled in favor of Gray on Strickland first prong-the deficient
performance prong. Specifically, it recognized that Gray’s underlying challenge to the trial
court’s instruction was meritorious because the instruction “combin[ed] the harm and illegal
act” elements of the first scenario of § 4953 “into a single element.” ECF No. 17-1 at 299.
The Superior Court denied this claim because it concluded that Gray did not demonstrate
that he was prejudiced by counsel’s deficient performance. Id. at 299-301.

In deciding that Gray did not establish that he was prejudiced by counsel’s error, the
Superior Court relied upon its decision in Commonwealth v. Sandusky, 77 A.3d 663 (Pa.
Super. Ct. 2013). ECF No. 17-1 at 299-301. The claim at issue in Sandusky, however, was
not an ineffective assistance of counsel claim, nor did the defendant in that case argue, as
does Gray, that the instruction given violated his due process rights. Rather, in Sandusky,
the defendant challenged the trial court’s instruction on state-law grounds, arguing that he
was entitled to the “prompt complaint” instruction.* 77 A.3d at 666. The court in Sandusky

12 Additionally, the Superior Court did not address Gray’s argument that, due to the manner in which the
Commonwealth had charged him (one count of § 4953 Retaliation for each letter Gray sent to the Rices), there was
not sufficient evidence to convict him under either the “course of conduct” or “repeatedly commits act” provisions
(scenarios two and three) of the statute. The trial court had accepted that argument and that is why it had instructed
the jury in the manner that it did.

13 pennsylvania courts typically articulate Strickland’s standard in three parts, as the Superior Court did in Gray
I, ECF No. 17-1 at 297, while federal courts set it out in two. The legal evaluation is the same, and the differences
merely reflect a stylistic choice on the part of state courts. See, e.g., Commonwealth v. Daniels, 963 A.2d 409, 419
(Pa. 2009); Commonwealth v. Sepulveda, 55 A.3d 1108, 1117-18 (Pa. 2012); Commonwealth v. Kimball, 724 A.2d
326, 330-33 (Pa. 1999).

14 Sandusky was the direct appeal of Gerald A. Sandusky, who was convicted of 45 counts relating to the sexual
abuse of young boys. He “argue[d] that the trial court erred in refusing to give the jury the prompt complaint
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agreed with the defendant that the trial court had erred when it failed to give the requested

instruction. It found that state-law error to be harmless because the trial court had given the

standard jury instruction on how to evaluate the credibility of a witness and it concluded

that that instruction, combined with “[t]he vigorous cross-examination of the victims and

arguments by defense counsel,” “clearly defined the issues for the jury.” 77 A.3d at 669.

Relying upon Sandusky, the Superior Court in Gray Il asked, in evaluating whether Gray
was prejudiced by his counsel’s error, whether “the surrounding events at trial ‘clearly defined
the issues for the jury[,]’” notwithstanding the fact that the trial court’s instruction did not.
ECF No. 17-1 at 300. It answered that question in the affirmative, reasoning that Gray’s
“trial counsel’s repeated emphasis of the harm requirement during cross-examination and
in closing arguments” “sufficiently alerted the jury to the harm element of the offense[.]”
ECF No. 17-1 at 300-01. For that reason, the Superior Court determined that Gray “failed to
meet his burden of showing that any additional instruction from the trial court would have
had any effect on the jury’s verdict.” ECF No. 17-1 at 301.

An argument can be made that the Superior Court, by relying so heavily on Sandusky’s
harmless-error review, did not apply the proper prejudice evaluation commanded by
Strickland, which asks whether “there is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have been different.” 466 U.S.
at 694. Stated another way, although the Superior Court correctly identified Strickland as
controlling at the beginning of its decision, it may be that it failed to apply its prejudice
standard when it actually adjudicated this claim. If this Court were to conclude that
the Superior Court failed to apply Strickland’s prejudice standard, the Superior Court’s
adjudication would be “contrary to” Strickland and this Court would then proceed to
review the merits of the claim de novo. Under a de novo standard of review, the Court has
no problem concluding that Gray has established that he was prejudiced by his counsel’s
failure to object to the erroneous instruction and propose one that cured its deficiencies.

The Court is mindful, however, that the Supreme Court has cautioned that federal courts,
when applying § 2254(d)(1)’s standard of review, should not be too quick to assume that the
state court applied the wrong law, even if the state court was imprecise in language it used
in evaluating a claim. Woodford v. Visciotii, 537 U.S. 19,23-24 (2002) (per curiam) (finding
the court of appeals’s “readiness to attribute error [to the state court] is inconsistent with
the presumption that state courts know and follow the law,” and is “also incompatible with
8§ 2254(d)’s “highly deferential standard for evaluating state-court rulings,” which demands
that state court decisions be given the benefit of the doubt.”) This is particularly so when
a commonly-applied and well-known inquiry such as the Strickland prejudice prong is at
issue. Id.; cf. Tillow, 571 U.S. at 19 (observing how common ineffective-assistance-of-
counsel claims under Strickland are and that it is “a claim state courts have now adjudicated
in countless criminal cases for nearly 30 years[.]””) Moreover, the Supreme Court also has
explained that a “run-of-the-mill” state-court decision applying the correct legal rule from

14continved jnstryction found at Section 4.13A of the Pennsylvania Suggested Standard Criminal Jury Instructions.”
Sandusky, 77 A.3d at 666. “The premise for the prompt complaint instruction is that a victim of sexual assault
would reveal at the first available opportunity that an assault occurred[,]” and it “permits a jury to call into question
a complainant’s credibility when he or she did not complain at the first available opportunity.” Id. at 667. As Gray’s
points out in his brief, “Sandusky challenged a ‘requested instruction,” and not an instruction regarding an element
of the crime to which he was defending against.” ECF No.8 at 21.
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Supreme Court decisions to the facts of a particular case does not fit within § 2254(d)(1)’s
“contrary to” clause and should be reviewed under the “unreasonable application” clause.
Williams, 529 U.S. at 406.

For these reasons, the Court will proceed under the assumption that the Superior Court’s
adjudication of this claim survives review under § 2254(d)(1)’s “contrary to” clause and that
the proper way to evaluate it is under the “unreasonable application” clause. To satisfy his
burden under the “unreasonable application” clause, Gray must do more than convince this
Court that the Superior Court’s decision was incorrect. See, e.g., Dennis, 834 F.3d at 281.
He must show that its decision “‘was objectively unreasonable.”” 1d. (quoting Williams, 529
U.S. at 409) (emphasis added by court of appeals). As explained above, this means that Gray
must demonstrate that the Superior Court’s decision “was so lacking in justification that there
was an error well understood and comprehended in existing law beyond any possibility for
fairminded disagreement.” Richter, 562 U.S. at 103.

Although Gray’s burden under § 2254( d)(1)’s “unreasonable application” clause is very
difficult to overcome, he has satisfied it under the circumstances. The Superior Court held
that Gray was not prejudiced because, through his cross-examination of the Rices and in his
closing arguments, counsel “clearly defined the issues for the jury.” ECF No. 17-1 at 300. For
the following reasons, that adjudication was not just wrong, it was objectively unreasonable.

First, it is the court, not the parties, that instructs the jury as to the law that it must apply,
and the trial court repeatedly made this point to Gray’s jury. SCR at 572 (“You must follow
my rulings and instructions on matters of law[.]... You will apply the rules of law which |
give you to the facts as you find them[.]”); SCR at 957-58 (“[ Y Jou are not required to accept
the arguments of either lawyer. It is for you and you alone to decide the case based on the
evidence as it was presented from the witness stand and in accordance with the instructions |
am now giving you.”); SCR at 987 (“you must accept and follow my rulings and instructions
on matters of the law.”) The mere fact that counsel argued to the jury that the Rices were not
harmed by Gray could not alleviate the defect of the trial court’s instruction, which did not
instruct that “harm” was a separate element that the Commonwealth was required to prove
beyond a reasonable doubt or define that element in accordance with Ostrosky.

Second, Gray’s trial counsel and the prosecutor discussed in their closing arguments those
scenarios that criminalized conduct under § 4953 that did not apply because the trial court
refused to instruct the jury on them. Therefore, trial counsel’s closing argument (as well as
the prosecutor’s) would have only confused the jury on the elements it had to find in order
to convict Gray of § 4953 Retaliation.

Third, and significantly, there can be no dispute that the evidence was insufficient to establish
that either of the Rices suffered the requisite “harm” necessary for the jury to convict Gray
of § 4953 Retaliation under that statute’s first scenario. The Superior Court recognized that
fact in Gray I. The following conclusion is, therefore, unavoidable: but for counsel’s error
in failing to ensure that the jury was instructed that it had to find that the Commonwealth
proved the element of “harm” as defined by Ostrosky, there is a reasonable probability that
it would have acquitted Gray of the three counts of § 4953 Retaliation it had before it.

For all of these reasons, the Court concludes that the Superior Court’s determination
that Gray was not prejudiced by his trial counsel’s deficient performance “was so lacking
in justification that there was an error well understood and comprehended in existing law
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beyond any possibility for fairminded disagreement.” Richter, 562 U.S. at 103. Gray thus
has demonstrated that the Superior Court’s decision was an “unreasonable application
of” Strickland, and he also has demonstrated that his Sixth Amendment right to effective
assistance of counsel was violated. He is entitled to a writ of habeas corpus on this claim
and the Court will issue a conditional one that directs that the Commonwealth retry him or,
in the alternative, have the Court of Common Pleas vacate his convictions on Counts 5, 6,
and 7 and resentence him.

B. Counsel’s Failure to Object to the § 4953.1 Instruction

In his next claim, Gray contends that his counsel provided him with ineffective assistance
for failing to object to the trial court’s instruction on the offense of § 4953.1 Retaliation,
which he contends deprived him of his due process right to have the Commonwealth prove
every element of the offense beyond a reasonable doubt.

(1) Background
(a) The offense of § 4953.1 Retaliation
The Pennsylvania Crimes Codes defines § 4953.1 Retaliation as follows:

A person commits an offense if he [1] harms or attempts to harm another or the tangible
property of another [2] by any unlawful act [3] in retaliation for anything lawfully done
in the official capacity of a prosecutor or judicial official.

18 PA. CONS. STAT. § 4953.1 (a)(bracketed text and emphasis added). The offense of §
4953.1 Retaliation is a felony of the second degree if the jury finds the defendant engaged
in the conduct enumerated in subparagraph (b) of the statute, including “employs force,
violence or deception or attempts or threatens to employ force, violence or deception[.]”
Id. §4953.1(b)(1).

(b) Gray’s trial

At Gray’s trial, the court gave the following instruction regarding the offense of § 4953.1
Retaliation:

To find the Defendant guilty of this offense, you must find the following elements have
been proven beyond a reasonable doubt.

First, that the Defendant harmed or attempted to harm another person or the tangible
property of [the victim].

Second, that the Defendant did so by an unlawful act. Threatening someone, the crime of

murder, can be an unlawful act. You will have the letters. You can review as to whether
there was an unlawful act.
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Third, the Defendant did so to retaliate against [the victim], for something he or she
did lawfully in his or her official capacity as a judge or prosecutor.

SCR at 975-76. Because the counts of § 4953.1 Retaliation were graded as a felony of the
second degree, the jury was also advised that it had to find the following fourth element, in
accordance with § 4953.1(b);

Fourth, that the Defendant attempted or threatened to use force, violence or deception
upon [the victim] or upon another person knowingly and intentionally to retaliate
against [the victim] for something he or she did lawfully in his or her official capacity
as a judge or as a prosecutor.

SCR at 975-77.
(c) Gray’s direct appeal

In his direct appeal, Gray argued that his four convictions of § 4953.1 Retaliation should
be overturned because the Commonwealth introduced insufficient evidence that any of the
judicial or prosecutorial victims suffered harm as defined by Ostrosky. ECF 17-1 at 26-27.
The Superior Court accepted Gray’s arguments that Ostrosky’s holding extended to the
offense of § 4953.1 Retaliation and that none of the victims at issue suffered “harm” as
defined by that case. The Superior Court denied his claim because it found that there was
sufficient evidence that he attempted to cause each victim the requisite harm, explaining;

Gray overlooks that [§ 4953.1 Retaliation], unlike the crime of retaliation against a
witness [§ 4953], does not indicate that “harm” must exist. Rather, it is sufficient if the
defendant “attempted” to cause harm. The vile and repugnant nature of the communications
received by [the judicial and prosecutorial victims] cannot be overstated. They bear no
resemblance to the assault threats examined in Ostrosky. The actions that Gray said that he
would commit with respect to [the Assistant District Attorney of Hoden’s 2007 criminal
cases and one of the judicial victims] are so vile that we could not reproduce them. Indeed,
[the Assistant District Attorney| was pregnant when the letters were sent to her office, and
her colleagues did not allow her to view them for fear she would suffer a miscarriage.

Additionally, even though Gray and Hoden were incapable of performing the heinous
acts for two years, they also informed victims that there were people outside prison who
were available to perform the acts. Moreover, there was an insidious, menacing air of
immediacy in the communications. Gray repeatedly used the terms, “tick, tock, time is
running out.” The victims were told to be on alert continually for the possibility of being
shot in the head, burnt, and tortured. In some cases, family members were threatened.
Finally, Hoden and Gray sent their letters contemporaneously so that each victim received
them at the same time in order to heighten the physical fear and mental anxiety a lone
letter might cause. Given all these circumstances, the record sustains a finding beyond a
reasonable doubt that Gray and Hoden attempted to objectively harm their victims beyond
causing concern or intimidation that would naturally flow from receipt of menacing
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letters, in and of itself. Cf. Commonwealth v. Helsel, 53 A.3d 906, 918 (Pa. Super. 2012)
(quoting 18 Pa.C.S.A. 8§ 901(a)) (“A person commits an attempt when, with attempt to
commit a specific crime, he does any act which constitutes a specific crime.”).

Thus, while Gray and Hoden were unsuccessful in causing the prosecutors and judicial
officials objective harm, Gray and Hoden's language and synchronicity in mailing the
letters unequivocally demonstrated that they had the specific intent to cause objective
harm to each victim beyond concern or intimidation. They therefore attempted to cause
such harm. Hence, we reject this challenge to the sufficiency of the evidence supporting
the offenses of retaliation against a prosecutor or judicial officer.

ECF No. 17-1 at 91-92 (emphasis added).

In the petition for allowance of appeal that he filed with the Supreme Court of Pennsylvania,
Gray claimed that the Superior Court’s determination that there was sufficient evidence that
Gray attempted to cause each victim a harm that satisfied Ostrosky’s definition was erroneous.
ECF No. 17-1 at 115 (“if the court accepts the definition of ‘harm’ as outlined in Ostrosky,
it cannot be established that there was an attempt to cause harm.”) The Supreme Court of
Pennsylvania declined to review that claim. ECF No. 17-1 at 165.

(d) Gray’s PCRA proceeding

In his PCRA proceeding, Gray argued, as he does here, that his trial counsel should have
objected to the § 4953.1 Retaliation instruction and requested that “harm” be defined in
accordance with Ostrosky. Because that term was not defined, Gray contended, the jury was
not informed that it had to find that he attempted to cause a “specific and identifiable harm
aside from the threatening language itself.”*> ECF No. 17-1 at 249. If his trial counsel had
objected to the instruction and proposed one that cured its defect, Gray argued, there is a
reasonable probability that the jury would have acquitted him on the § 4953.1 Retaliation
counts because there was “no evidence of. . .attempted harm with respect to the judges and
prosecutors as recipients of threatening letters.” ECF No. 17-1 at 250.

The PCRA court denied this claim, and the Superior Court affirmed, adopted the PCRA
court’s reasoning in full, and determined that Gray was not prejudiced by his counsel’s
alleged deficient performance. ECF No. 17-1 at 301-03.

(2) Analysis

The Superior Court concluded that Gray was not prejudiced by his trial counsel’s failure

5 Gray also argued in his PCRA proceeding, and again to this Court, that the trial court’s instruction permitted the
jury to convict him of § 4953.1 Retaliation if it found that he “attempted to threaten.” ECF No. 17-1 at 246; id. at 247
(“The instruction given actually permits the jury to convict Gray for ‘attempting to threaten.””) (emphasis added). In
actuality, the trial court expressly instructed the jury that in order to find Gray guilty of §4953.1 Retaliation, it had
to find that Gray “harmed or attempted to harm [the victim]” and that he “did so by an unlawful act.” SCR at 976.
It did also instruct that the jury had to find that Gray “attempted or threatened to use force, violence or deception
upon [the victim],” id. (emphasis added), but this portion of the instruction was pertaining to the grading of the
offense and was in accordance with § 4953.1(b). In any event, the Superior Court denied Gray’s claim that his trial
counsel was ineffective for failing to object to, and cure any deficiencies in, the § 4953.1 Retaliation instruction
because it determined that, even if the instruction was erroneous, Gray did not establish that he was prejudiced.
ECF No. 17-1 at 301-03.
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to object to the 8 4953.1 Retaliation instruction because the evidence was “overwhelming”
that his “conscious objective was to cause his victims to live in persistent fear for their
own lives or their and their families’ lives.” ECF No. 17-1 at 303. It pointed out that each
of Gray’s letters “were graphic and explicit; they depicted brutal methods of physical and
sexual assault that even [Gray]. . .described as “very shocking’and ‘malicious.”” Id. Because
it concluded that “there was no question that” Gray “was attempting to cause his victims
extreme psychological and emotional harm,” the Superior Court held that Gray “failed to
establish he was prejudiced by the lack of a more specific harm instruction.” Id. (emphasis
added).

The Superior Court’s adjudication withstands review under § 2254(d)(1)’s “contrary to”
clause. Unlike his previous claim, there is no reason for this Court to question whether the
Superior Court actually applied Strickland’s prejudice standard when it evaluated this claim.
Therefore, to prevail on this claim, Gray must show that the Superior Court’s decision that he
was not prejudiced by his counsel’s failure to object to the § 4953.1 Retaliation instruction
was an “unreasonable application of” Strickland.

Gray has not met his burden. In both Gray | and Gray I, the Superior Court concluded
that the threats Gray made to the judicial and prosecutorial victims were so horrific, and
communicated with the purpose of instilling constant fear in the victim, that his conduct
fell within the definition of the “attempts to harm” element of the offense of § 4953.1
Retaliation. This Court must accept the Superior Court’s decision in this regard, as it is
based upon its interpretation of state law and, as such, is not subject to review by this
Court. Priester v. Vaughn, 382 F.3d 394, 402 (3d Cir. 2004) (“Federal courts reviewing
habeas claims cannot ‘reexamine state court determinations on state-law questions.””)
(quoting Estelle v. McGuire, 502 U.S. 62, 67-68 (1991 )). The Superior Court in Gray 1l
determined that Gray was not prejudiced by his counsel’s alleged deficient performance
in failing to cure any deficiency in the § 4953.1 Retaliation instruction because it was
reasonably probable that the jury still would have convicted him on each count of that
offense due to the overwhelming evidence that he attempted to harm the victims. Its
adjudication was not “so lacking in justification that there was an error well understood
and comprehended in existing law beyond any possibility for fairminded disagreement.”
Richter, 562 U.S. at 103. Therefore, it was not “an unreasonable application of”
Strickland’s prejudice prong.

In actuality, Gray’s issue is with the Superior Court’s application of Ostrosky to the facts
of his case, but it is not for this Court to decide whether the Superior Court’s adjudication
was in accordance with Ostrosky. This Court’s task is determining only whether the Superior
Court’s decision was “an unreasonable application of” United States Supreme Court
precedent (specifically, of Strickland’s prejudice prong). It is worth noting again, however,
that in the petition for allowance of appeal that he filed in his direct appeal, Gray argued
that the Superior Court misapplied Ostrosky, ECF No. 17-1 at 165, and the Supreme Court
of Pennsylvania declined to review that claim. ECF No. 17-1 at 165.

Gray also argues that the Superior Court’s decision in Gray Il was inconsistent with its
earlier decision in Commonwealth v. Walls, 144 A.3d 926 (Pa. Super. Ct. 2016). Even if
Gray’s argument had merit (and this Court is not concluding that it does) he cannot receive
federal habeas relief on the basis that the Superior Court’s adjudication was inconsistent
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with another state-court decision.'® Rather, he must show that its adjudication was “an
unreasonable application of” Strickland’s prejudice prong, and he did not meet his burden
here. Moreover, as the Respondents argue in their answer, Walls merely applied the analysis
of § 4953 set forth in Ostrosky to §4953.1. In Gray |, the Superior Court distinguished Gray’s
case from Ostrosky, finding that Gray’s conduct was so much more horrific that it demonstrated
a specific intent to cause objective harm to each victim beyond concern or intimidation, thus
bringing Gray’s conduct within the ambit of § 4953.1. ECF No. 17-1 at 91-92.

Based upon all of the foregoing, Gray is not entitled to habeas relief on this claim. Because
jurists of reason would not find it debatable that this claims lack merit, the Court will not
grant Gray a certificate of appealability on it."

C. Failure to Object to the Jury’s Use Of the Letters During Deliberations

In his final guilt-phase claim, Gray contends that his counsel provided him with ineffective
assistance for failing to object to the trial court’s decision to allow the jury to possess the
threatening letters during its deliberations.

(1) Background

At Gray’s trial, all of the threatening letters were read to the jury. One of Gray’s defenses
was that he did not write them, and he testified that his real signature, as evidence in the
documents admitted as Commonwealth exhibits 23 and 25, did not resemble the signatures
appearing on the letters. Hoden attempted to bolster this portion of Gray’s defense by stating
when he testified that he (Hoden) had written all the letters and that he had forged Gray’s
signature. In his closing argument, the prosecutor asked the jury to compare the handwriting
on the letters and the envelopes in which they were sent against the handwriting samples that
were unquestionably Gray’s. SCR at 949-50.

Before the jury retired to deliberate, the trial court explained that it would permit the letters
to go out with it. Gray’s trial counsel did not object. In his amended petition for PCRA relief,
Gray argued that his counsel was ineffective for failing to object on the grounds that the trial

16 In Walls, the Superior Court held, inter alia, that Ostrosky’s definition of harm applied to the § 4953.1 Retaliation
statute. That holding is consistent with the Superior Court’s decisions in Gray |, which did not dispute that Ostrosky
applied to § 4953.1, but held that there was sufficient evidence that Gray attempted to “harm,” as that term is
defined by Ostrosky. In Walls, the defendant encountered an assistant district attorney at a store, accused her of
causing his grandmother’s death, and told her “that she would be next.” 144 A.3d at 931. The defendant “never
made physical contact with [the victim] and she sustained no injuries resulting from her interaction with” him. 1d.
The Commonwealth argued that “placing [the victim] in fear and causing her to seriously reassess her career as a
prosecutor” qualified as “harm.” Id. at 933. The Superior Court disagreed, explaining that “[t]he statute specifically
requires some objective harm separate and apart from intimidation and psychological harm that resulted from any
unlawful act. Thus, for the same reasons expressed by our Supreme Court in Ostrosky, we hold that the harm required
under section 4953.1 is not satisfied by the mere showing of mental or psychological harm.” Id. at 935-36. It also
rejected the Commonwealth’s argument “that even under our interpretation of the harm requirement, [the defendant]
attempted to harm [the victim]” because “he took a substantial step towards killing” her. Id. at 936. The Superior
Court found that “[t]here is no support in the record for this assertion. [The defendant] never took a substantial step
towards harming [the victim]. He made the relevant threat as he was backing away from [her]. He did not try to
approach or harm her after he made the threat.... Thus, we conclude that [the defendant] did not take a substantial
step towards harming [the victim].” Id.

17 AEDPA codified standards governing the issuance of a certificate of appealability for appellate review of a district
court’s disposition of a habeas petition. 28 U.S.C. § 2253 (“A certificate of appealability may issue. . .only if the
applicant has made a substantial showing of the denial of a constitutional right.”). Where the district court has rejected
a constitutional claim on its merits. “[t]he petitioner must demonstrate that reasonable jurists would find the district
court’s assessment of the constitutional claims debatable or wrong.” Slack v. McDaniel, 529 U.S. 473, 484 (2000).
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court’s decision violated Rule 646(C) of the Pennsylvania Rules of Criminal Procedure. ECF
No. 17-1 at 170. That Rules provides, in relevant part, that “[u]pon retiring, the jury may take
with it such exhibits as the trial judge deems proper, except as provided in paragraph (C).”
Pa.R.Crim.P. 646(A). Paragraph C provides, in relevant part, that “[d]uring deliberations,
the jury shall not be permitted to have: (1) a transcript of any trial testimony; [or] (2) a copy
of any written or otherwise recorded confession by the defendant[.]” Pa.R.Crim.P. 646(C).
Gray argued that the letters should not have been allowed to go out with the jury since they
“effectively provided a transcript of trial testimony[,]” and also because they could be deemed
to be a confession by him. ECF No. 17-1 at 170. He also argued that the trial court’s decision
violated his due process rights, arguing that the letters were so inflammatory that they would
have biased the jurors, rendering his trial fundamentally unfair. Id.

The PCRA court denied relief on this claim because it found no merit in either of the
grounds that Gray contended his counsel should have raised in objection to the trial court’s
decision. It first explained:

Asageneral rule, evidence, even when relevant, should not be admitted if its probative
value is outweighed by the danger of unfair prejudice, which occurs where the nature of
the evidence is such that it has a tendency to inflame the jury and cause it to render a verdict
based on something other than the relevant legal propositions. E.g., Commonwealth v.
Antidormi, 84 A.3d 736, 750 (Pa. Super. 2014). Rule 646 merely augments that long-
standing principle, its purpose being to avoid having juries overemphasize the weight and
credibility of evidence in their possession while minimizing the value of other evidence
simply because its is not in front of them. [Commonwealth v. Barnell, 50 A.3d 176, 194
(Pa. Super. 2012)]. Consistent with the admissibility analysis, therefore, the question
when deciding whether a jurist abused his discretion in sending certain evidence to the
jury room is whether the defendant was prejudiced because of it. Id. In this case, the
answer is a resounding “no.”

ECF No. 17-1 at 207-08. The PCRA court then concluded that the letters did not qualify
as items prohibit by Rule 646(C)(1) or (2) because they were not a “transcript of any trial
testimony[,]” or confessions. ECF No. 17-1 at 208 (the letters “established the corpus of
the crimes charged, not admissions that Gray wrote any of them.”) The PCRA court also
rejected Gray’s argument that the trial court’s decision rendered his trial fundamentally
unfair, explaining:

Insofar as Gray insisted that he had neither authored nor signed the letters bearing his
name, moreover, it was essential that the jury be able to compare them with the undisputed
samples of his signature. Accordingly, their probative value far outweighed any potential
for prejudice. In addition, Commonwealth exhibits 23 and 25 and Defendant’s exhibit 2-a
third sample of Gray’s signature-were in the jury’s possession and served as continual
reminders of Gray’s testimony denying the allegations against him. Consequently, the
totality of the evidence in the jury’s possession adequately represented both parties’
positions to the effect that the letters were not prejudicial to the defendant.
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Id. “Insofar as the underlying issue here is without merit,” the PCRA court concluded, Gray’s

trial counsel “cannot be deemed ineffective for failing to object when the Court indicated

that it would send the letters out with the jury.” Id.

In Gray I, the Superior Court adopted the reasoning of the PCRA court and held that
“it was proper” for the trial court “to provide the jury with the letters so that the jury might
compare them to a known sample of [Gray’s] handwriting where [his] defense at trial was
that the letters had been forged and were not in fact his handwriting.” ECF No. 17-1 at 305.
The Superior Court concluded that “trial counsel was not ineffective for failing to raise a
meritless objection.” Id.

(2) Analysis

There is no basis for this Court to grant Gray federal habeas relief on this claim. This Court
is bound by the Superior Court’s state-law determination that the trial court’s decision to
permit the jury to possess the letters during its deliberation did not run afoul of Rule 646(C).
See, e.g., Priester, 382 F.3d at 402. As for the Superior Court’s rejection of his argument that
the trial court’s decision violated his right to due process, this Court can review that portion
of its adjudication, but it must do so under § 2254(d)(1), and Gray has not demonstrated that
the Superior Court’s determination was “contrary to” or an “unreasonable application of”
Supreme Court due process precedent.

And, finally, because Gray’s ultimate burden is to prove that his Sixth Amendment right
was violated by his trial counsel’s failure to object to the trial court’s decision, he must
demonstrate that the Superior Court’s rejection of this ineffective-assistance claim was either
“contrary to” or an “unreasonable application of” Strickland. He has not demonstrated that
it was either and, therefore, he is not entitled to federal habeas relief on this claim. Because
jurists of reason would not find it debatable that this claim lacks merit, he is not entitled to a
certificate of appealability on it.
1V. Conclusion

Gray has established that his trial counsel rendered ineffective assistance for failing to object
to the trial court’s instruction on the offense of 8§ 4953 Retaliation and that the Superior Court’s
adjudication of this claims was an “unreasonable application of” Strickland. Therefore, the
Court will issue a conditional writ of habeas corpus. Within the time-frame set forth in this
Court’s conditional writ order, the Commonwealth must retry Gray or, in the alternative, it
may opt to have the Court of Common Pleas vacate Gray’s convictions on the offense of §
4953 Retaliation (Counts 5 through 7) and resentence him.

An appropriate order follows.

ORDER

AND NOW, this 21 day of February, 2019, in accordance with the Opinion issued on this
date, IT IS ORDERED that:

(1) Eddie Ray Gray’s request for habeas relief on his claim that his trial counsel was
ineffective for failing to object to the § 4953 Retaliation instruction is GRANTED;
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(2) The execution of the writ of habeas corpus is STAYED for 180 days from the date
of this Order, during which time the Commonwealth of Pennsylvania may either: (a)
retry him; or (b) have the Court of Common Pleas of Warren County vacate his three
convictions on § 4953 Retaliation at CP-62-CR-264-2012 and impose a new sentence
on his remaining convictions;

(3) After 180 days, should the Commonwealth of Pennsylvania not carry out either
option set forth in paragraph 2, the writ will issue and the superintendent respondent
will be ordered to release Gray from the judgment of sentence imposed by the Court of
Common Pleas of Warren County at CP-62-CR-264-2012;

(4) Gray’s request for habeas relief on his other guilt-phase claims is DENIED and a
certificate of appealability is DENIED with respect to each of those claims.

/sl Richard A. Lanzillo, United States Magistrate Judge
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FICTITIOUS NAME NOTICE
Pursuant to Act 295 of December
16, 1982 notice is hereby given
of the intention to file with the
Secretary of the Commonwealth
of Pennsylvania a “Certificate of
Carrying On or Conducting Business
under an Assumed or Fictitious
Name.” Said Certificate contains the
following information:

FICTITIOUS NAME NOTICE
Notice is hereby given that
an Application for Registration
of Fictitious Name was filed in
the Department of State of the
Commonwealth of Pennsylvania on
February 25, 2019 for Bloss Clothing
Boutique at 1064 Priestly Ave., Erie,
PA 16511. The name and address
of each individual interested in
the business is Alyssa McMillen at
1064 Priestly Ave., Erie, PA 16511.
This was filed in accordance with 54
PaC.S. 311.

Apr. 26

FICTITIOUS NAME NOTICE
1. Fictitious Name: Purpose
Consulting
2. Address of principal place of
business, including street and
number: 2928 Woodview Drive,
Erie, PA 16506
3. The real names and addresses,
including street and number, of
the persons who are parties to the
registration: Angela Walter, 2928
Woodview Drive, Erie, PA 16506
4. An application for registration of
a fictitious name under the Fictitious
Name Act was filed on or about
March 20, 2019.

Apr. 26

INCORPORATION NOTICE
Notice is hereby given that Empire
Excavation & Demolition, Inc. has
been incorporated as a domestic
business corporation under the
provisions of the Pennsylvania
Business Corporation Law of
1988. Michael A. Agresti, Esquire,
300 State Street, Suite 300, Erie,
Pennsylvania 16507.

Apr. 26

INCORPORATION NOTICE
ERIE COUNTY VETERANS
MEMORIAL PARK has been
incorporated under the provisions
of the Nonprofit Corporation Law
of 1988.

Elliott J. Ehrenreich, Esq.
KNOX McLAUGHLIN GORNALL

& SENNETT, P.C.

120 West Tenth Street
Erie, Pennsylvania 16501-1461
Apr. 26

LEGAL NOTICE

ATTENTION: MICHAEL ROBERT
BARBER
INVOLUNTARY TERMINATION
OF PARENTAL RIGHTS IN THE
MATTER OF THE ADOPTION OF
MINOR FEMALE CHILD R.R.B.
DOB: 02/02/2018
BORN TO: ELAINA CHRISTINE
HART
21 IN ADOPTION, 2019
If you could be the parent of the
above-mentioned child, at the
instance of Erie County Office of
Children and Youth you, laying aside
all business and excuses whatsoever,
are hereby cited to be and appear
before the Orphan’s Court of Erie
County, Pennsylvania, at the Erie
County Court House, Senior Judge
Shad Connelly, Courtroom No.
B-208, City of Erie on June 20, 2019
at 1:30 p.m. and there show cause,
if any you have, why your parental
rights to the above child should not
be terminated, in accordance with a
Petition and Order of Court filed by
the Erie County Office of Children
and Youth. A copy of these documents
can be obtained by contacting the Erie
County Office of Children and Youth
at (814) 451-7740.
Your presence is required at the
Hearing. If you do not appear at this
Hearing, the Court may decide that
you are not interested in retaining
your rights to your children and
your failure to appear may affect
the Court’s decision on whether to
end your rights to your child. You
are warned that even if you fail to
appear at the scheduled Hearing,
the Hearing will go on without you
and your rights to your child may
be ended by the Court without your
being present.
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You have a right to be represented at
the Hearing by a lawyer. You should
take this paper to your lawyer at
once. If you do not have a lawyer, or
cannot afford one, go to or telephone
the office set forth below to find out
where you can get legal help.
Family/Orphan’s Court Administrator
Room 204 - 205
Erie County Court House
Erie, Pennsylvania 16501
(814) 451-6251
NOTICE REQUIRED BY ACT 101
OF 2010: 23 Pa. C.S §8§2731-2742.
This is to inform you of an important
option that may be available to you
under Pennsylvania law. Act 101
of 2010 allows for an enforceable
voluntary agreement for continuing
contact or communication following
an adoption between an adoptive
parent, a child, a birth parent and/
or a birth relative of the child, if
all parties agree and the voluntary
agreement is approved by the court.
The agreement must be signed and
approved by the court to be legally
binding. If you are interested in
learning more about this option for
a voluntary agreement, contact the
Office of Children and Youth at (814)
451-7726, or contact your adoption
attorney, if you have one.

Apr. 26

LEGAL NOTICE
CIVILACTION
COURT OF COMMON PLEAS
ERIE COUNTY, PA
CIVILACTION-LAW
NO. 2019-10155
NOTICE OF ACTION IN
MORTGAGE FORECLOSURE
REVERSE MORTGAGE
SOLUTIONS INC., Plaintiff
V.

ALAIN KOSEFF A/K/AALAIN
P. KOSEFF, AS EXECUTOR
OF THE ESTATE AND IN HIS
CAPACITY AS HEIR OF ROGER
D. KOSEFF A/K/A ROGER
DANIEL KOSEFF A/K/A ROGER
KOSEFF; et al, Defendants
To: UNKNOWN HEIRS,
SUCCESSORS, ASSIGNS AND
ALL PERSONS, FIRMS OR
ASSOCIATIONS CLAIMING
RIGHT, TITLE OR INTEREST
FROM OR UNDER ROGER D.
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KOSEFF A/K/A ROGER DANIEL
KOSEFF A/K/A ROGER KOSEFF
Defendant(s), 12160 SKYVIEW
DRIVE, EDINBORO, PA 16412

COMPLAINT IN

MORTGAGE FORECLOSURE
You are hereby notified that
Plaintiff, REVERSE MORTGAGE
SOLUTIONS INC., has filed a
Mortgage Foreclosure Complaint
endorsed with a Notice to Defend,
against you in the Court of Common
Pleas of ERIE County, PA docketed
to No. 2019-10155, seeking to
foreclose the mortgage secured
on your property located, 12160
SKYVIEW DRIVE, EDINBORO,
PA 16412.
NOTICE

YOU HAVE BEEN SUED IN
COURT. If you wish to defend
against the claims set forth in this
notice you must take action within
twenty (20) days after the Complaint
and Notice are served, by entering a
written appearance personally or by
attorney and filing in writing with
the Court your defenses or objections
to the claims set forth against you.
You are warned that if you fail to
do so, the case may proceed without
you, and a judgment may be entered
against you by the Court without
further notice for any money claimed
in the Complaint or for any other
claim or relief requested by the
plaintiff. You may lose money or
property or other rights important
to you.
YOU SHOULD TAKE THIS PAPER
TO YOUR LAWYER AT ONCE. IF
YOU DO NOT HAVE A LAWYER,
GO TO OR TELEPHONE THE
OFFICE SET FORTH BELOW.
THIS OFFICE CAN PROVIDE
YOU WITH INFORMATION
ABOUT HIRING A LAWYER.
IF YOU CANNOT AFFORD TO
HIRE A LAWYER, THIS OFFICE
MAY BE ABLE TO PROVIDE
YOU WITH THE INFORMATION
ABOUT AGENCIES THAT MAY
OFFER LEGAL SERVICES
TO ELIGIBLE PERSONS AT A
REDUCED FEE OR NO FEE.
LAWYERS REFERRAL SERVICE

Lawyer Referral &

Information Service

PO Box 1792

Erie, PA 16507

814-459-4411
RAS CITRON, LLC
ATTORNEYS FOR PLAINTIFF
Jenine Davey, Esq. ID No. 87077
133 Gaither Drive, Suite F
Mt. Laurel, NJ 08054
855-225-6906

Apr. 26

LEGAL NOTICE
NOTICE OF ACTION IN
MORTGAGE FORECLOSURE
IN THE COURT OF COMMON
PLEAS OF ERIE COUNTY,
PENNSYLVANIA
CIVILACTION - LAW
No. 12788-18
WELLS FARGO BANK, NA,
Plaintiff
VS.

UNKNOWN HEIRS,
SUCCESSORS, ASSIGNS, AND
ALL PERSONS, FIRMS, OR
ASSOCIATIONS CLAIMING
RIGHT, TITLE OR INTEREST
FROM OR UNDER DOROTHY
WOJTASIK, DECEASED,
Defendant
NOTICE
To UNKNOWN HEIRS,
SUCCESSORS, ASSIGNS, AND
ALL PERSONS, FIRMS, OR
ASSOCIATIONS CLAIMING
RIGHT, TITLE OR INTEREST
FROM OR UNDER DOROTHY

WOJTASIK, DECEASED
You are hereby notified that on
November 1, 2018, Plaintiff,
WELLS FARGO BANK, NA, filed
a Mortgage Foreclosure Complaint
endorsed with a Notice to Defend,
against you in the Court of Common
Pleas of ERIE County Pennsylvania,
docketed to No. 12788-18. Wherein
Plaintiff seeks to foreclose on the
mortgage secured on your property
located at 406 PARKWAY DRIVE,
ERIE, PA 16511-1052 whereupon
your property would be sold by the
Sheriff of ERIE County.
You are hereby notified to plead to
the above referenced Complaint on
or before 20 days from the date of
this publication or a Judgment will
be entered against you.

NOTICE
If you wish to defend, you must enter
a written appearance personally or
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by attorney and file your defenses or
objections in writing with the court.
You are warned that if you fail to
do so the case may proceed without
you and a judgment may be entered
against you without further notice for
the relief requested by the plaintiff.
You may lose money or property or
other rights important to you.
YOU SHOULD TAKE THIS
NOTICE TO YOUR LAWYER
AT ONCE. IF YOU DO NOT
HAVE A LAWYER, GO TO OR
TELEPHONE THE OFFICE SET
FORTH BELOW. THIS OFFICE
CAN PROVIDE YOU WITH
INFORMATION ABOUT HIRING
A LAWYER.
IF YOU CANNOT AFFORD TO
HIRE A LAWYER, THIS OFFICE
MAY BE ABLE TO PROVIDE YOU
WITH INFORMATION ABOUT
AGENCIES THAT MAY OFFER
LEGAL SERVICES TO ELIGIBLE
PERSONS AT A REDUCED FEE
OR NO FEE.
Notice to Defend:
Lawyer Referral &
Information Service
P.O. Box 1792
Erie, PA 16507
Telephone (814) 459-4411
Apr. 26

LEGAL NOTICE
IN THE UNITED STATES
DISTRICT COURT FOR THE
WESTERN DISTRICT OF
PENNSYLVANIA
CIVILACTION NO.
1:18-cv-00130-CB
UNITED STATES OF AMERICA,
Plaintiff
Vs.

JESSICA A. PASQUARELLO
a/kla JESSICA A. PETTIGREW,
Defendant
MARSHAL'’S SALE: By virtue of
a Writ of Execution issued out of
the United States District Court for
the Western District of Pennsylvania
and to me directed, | shall expose to
public sale the real property located
at and being more fully described at
Erie County Deed Book 759 Page 1.
SAID SALE to be held at the Erie
County Courthouse, 140 West Sixth
Street, Room 209, Erie, PA 16501 at
10:00 a.m. prevailing standard time,
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on May 23, 2019.

ALL that certain tract of land,
together with the buildings, and
improvements erected thereon
described as Tax Parcel No. 28-
5-6.7-6 recorded in Erie County,
Pennsylvania, commonly known as:
1116 Birch Street, Lot 16, Lake
City, PA 16423.

IDENTIFIED as Tax/Parcel #: 28-5-
6.7-6 in the Deed Registry Office of
Erie County, Pennsylvania. HAVING
erected a dwelling thereon known
as 1116 BIRCH STREET, LOT 16,
LAKE CITY, PA 16423. BEING the
same premises conveyed to Jessica
A. Pasquarello a/k/a Jessica A.
Pettigrew, dated May 1, 2000, and
recorded on March 19, 2001 in the
office of the Recorder of Deeds in
and for Erie County, Pennsylvania.
Seized and taken in execution as the
property of Jessica A. Pasquarello
a/k/a Jessica A. Pettigrew at the suit
of the United States of America,
acting through the Under Secretary
of Rural Development on behalf of
Rural Housing Service, United States
Department of Agriculture, to be sold

on Writ of Execution as Civil Action
No. 1:18-cv-00130.

TERMS OF SALE: Successful
bidder will pay ten percent (10%) by
certified check or money order upon
the property being struck down to
such bidder, and the remainder of the
bid within thirty (30) days from the
date of the sale and in the event the
bidder cannot pay the remainder, the
property will be resold and all monies
paid in at the original sale will be
applied to any deficiency in the price
at which the property is resold. The
successful bidder must send payment
of the balance of the bid directly to
the U.S. Marshal’s Office c/o Sheila
Blessing, 700 Grant Street, Suite
2360, Pittsburgh, PA 15219. Bidder
must have deposit funds immediately
available and on his person in order
to bid, bidder will not be permitted to
leave the sale and return with deposit
funds. Notice is hereby given that a
Schedule of Distribution will be filed
by me on the thirtieth (30th) day after
the date of sale, and that distribution
will be made in accordance with
the Schedule unless exemptions are

filed thereto within ten (10) days
thereafter. Purchaser must furnish
State Realty Transfer Tax Stamps,
and stamps required by the local
taxing authority. Marshal’s costs,
fees and commissions are to be borne
by seller. Michael Baughman, Acting
United States Marshal. For additional
information, please contact Cathy
Diederich at 314-457-5514 or the
USDA foreclosure website at www.
resales.usda.gov.

Apr. 19, 26 and May 3, 10

LEGAL NOTICE

Notice is hereby given that any
individuals, who have had weapons
confiscated from January 1, 2015,
through December 31, 2015, by
Court Order from Protection from
Abuse Order have thirty (30) days
from the date of this publication to
respond in person to take possession
of their weapons.
The Sheriff will dispose of all
unclaimed weapons after thirty (30)
days of the date of said notice.
Sheriff John T. Loomis

Apr. 12,19, 26

MALONEY, REED, SCARPITTI & COMPANY, LLP

OMPANY

Certified Public Accountants and Business Advisors

10315 A ccounting Specialists

3703 West 26" St.
Erie, PA 16506
814/833-8545

113 Meadville St.
Edinboro, PA 16412
814/734-3787

fraud detection, prevention and investigation

Joseph P. Maloney, CPA, CFE « James R. Scarpitti, CPA
Rick L. Clayton, CPA < Christopher A. Elwell, CPA  Ryan Garofalo, CPA

Confidential inquiries by phone or email to mrsinfo@mrs-co.com.

WWWwW.Mmr s-Co.com

-29-



ERIE COUNTY LEGAL JOURNAL
ORPHANS’ COURT LEGAL NOTICE ORPHANS’ COURT

AUDIT LIST
NOTICE BY

KENNETH J. GAMBLE
Clerk of Records
Register of Wills and Ex-Officio Clerk of
the Orphans’ Court Division, of the
Court of Common Pleas of Erie County, Pennsylvania

The following Executors, Administrators, Guardians and Trustees have filed
their Accounts in the Office of the Clerk of Records, Register of Wills and Orphans’
Court Division and the same will be presented to the Orphans’ Court of Erie County
at the Court House, City of Erie, on Wednesday, April 10, 2019 and confirmed Nisi.

May 22, 2019 is the last day on which Objections may be filed to any of these
accounts.

Accounts in proper form and to which no Objections are filed will be audited
and confirmed absolutely. A time will be fixed for auditing and taking of testimony
where necessary in all other accounts.

2019 ESTATE ACCOUNTANT ATTORNEY
103. Kristina M. Vaughn .........c.cccoevniiinienn. PNC Bank, Successor Trustee ............... Brian Cagle, Esq.
104. William P. Garvey ........cocovvvvveeeennnn, Mary C. SONGET, ...covvivvirivicieeiriisieeienns Evan E. Adair, Esq.

Evan E. Adair, Co-Executors

KENNETH J. GAMBLE
Clerk of Records
Register of Wills &
Orphans’ Court Division
Apr. 19, 26

(I Northwest

16 offices to
serve youin www.northwest.com
Erie County. Bank | Borrow | Invest | Insure | Plan

Only deposit products offered by Northwest Bank are Member FDIC. =
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ESTATE NOTICES
Notice is hereby given that in the
estates of the decedents set forth
below the Register of Wills has
granted letters, testamentary or of
administration, to the persons named.
All persons having claims or demands
against said estates are requested to
make known the same and all persons
indebted to said estates are requested
to make payment without delay
to the executors or their attorneys
named below.

FIRST PUBLICATION

ARMBRUSTER, HELEN M.,

deceased
Late of the Township of
Harborcreek, County of Erie and
Commonwealth of Pennsylvania
Executor: John A. Armbruster
Attorney: Thomas J. Minarcik,
Esquire, ELDERKIN LAW FIRM,
150 East 8th Street, Erie, PA 16501

ARVELO, VICTOR, SR.,

deceased
Late of the City of Erie, County
of Erie, and State of Pennsylvania
Executrix: Maribel Arvelo
Attorney: Gerald J. Villella,
Esquire, Dailey, Karle & Villella,
1501 East Eighth Street, 2nd Floor,
Erie, PA 16501

DOUGHERTY, WILLIAM R.,
deceased
Late of Township of McKean,
Erie County, Commonwealth of
Pennsylvania
Executor: Brian W. Dougherty, c/o
Jeffrey D. Scibetta, Esq., 120 West
Tenth Street, Erie, PA 16501
Attorney: Jeffrey D. Scibetta,
Esqg., Knox McLaughlin Gornall
& Sennett, P.C., 120 West Tenth
Street, Erie, PA 16501

FALL, TIMOTHY BOYD, a/k/a
TIMOTHY B. FALL, a/k/a
TIMOTHY FALL,
deceased
Late of the Township of Fairview,
County of Erie, Commonwealth of
Pennsylvania
Administrator: Cameron Fall,
4229 Glenn Avenue, Fairview,
PA 16415
Attorney: Grant M. Yochim, Esq.,
24 Main St. E., P.O. Box 87,
Girard, PA 16417

FITZSIMMONS, NICHOLAS S,
deceased
Late of the City of Erie, County
of Erie
Administrator: Andrew
Fitzsimmons, c/o Barbara J.
Welton, Esquire, 2530 Village
Common Drive, Suite B, Erie,
PA 16506
Attorney: Barbara J. Welton,
Esquire, 2530 Village Common
Dr., Suite B, Erie, PA 16506

GREEN, DENNIS A,

deceased
Late of City of Erie
Executor: James G. Green, 1031
West 36th Street, Erie, PA 16508
Attorney: Michael A. Fetzner,
Esquire, Knox McLaughlin
Gornall & Sennett, P.C., 120 West
Tenth Street, Erie, PA 16501

HOLLENBECK, JAMES E.,
a/k/la JAMES EDWARD
HOLLENBECK,
deceased
Late of Harborcreek Township,
Erie County, Pennsylvania
Executrix: Patricia A. Kisiel, 5456
E. Lake Road, Apt. 202, Erie, PA
16511
Attorney: None

HUSTON, HELEN P.,

deceased
Late of the Township of Conneaut,
County of Erie, Commonwealth of
Pennsylvania
Executrix: Marcia R. McCall,
504 Cornerstone Court, Winston-
Salem, NC 27104
Attorney: James R. Steadman,
Esq., 24 Main St. E., P.O. Box 87,
Girard, PA 16417
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LEWIS, RUTH M.,

deceased
Late of Township of Lawrence
Park, Erie County, Commonwealth
of Pennsylvania
Executor: Christopher R. Lewis,
c/o Knox Law Firm, 120 W. 10th
St., Erie, PA 16501
Attorney: Christine Hall McClure,
Esq., Knox McLaughlin Gornall &
Sennett, P.C., 120 West 10th Street,
Erie, PA 16501

REBOL, JOHN F.,

deceased
Late of the City of Erie, County
of Erie
Executor: Patricia G. Mayton, c/o
Barbara J. Welton, Esquire, 2530
Village Common Drive, Suite B,
Erie, PA 16506
Attorney: Barbara J. Welton,
Esquire, 2530 Village Common
Dr., Suite B, Erie, PA 16506

ROSELLA, JOHN ANTHONY,

a/k/a JOHN A. ROSELLA,

deceased
Late of the Township of
Harborcreek, County of Erie,
Commonwealth of Pennsylvania
Administrator: Joshua Rosella,
c/o Quinn, Buseck, Leemhuis,
Toohey & Kroto, Inc., 2222 West
Grandview Blvd., Erie, PA 16506
Attorney: Melissa L. Larese,
Esq., Quinn, Buseck, Leemhuis,
Toohey & Kroto, Inc., 2222 West
Grandview Blvd., Erie, PA 16506

SHIELDS, CARLN.,,

deceased
Late of the Township of Greene,
County of Erie, Commonwealth
of Pennsylvania
Executrix: Heidi L. Vogt, c/o
Joseph B. Spero, Esquire,
3213 West 26th Street, Erie,
Pennsylvania 16506
Attorney: Joseph B. Spero,
Esquire, 3213 West 26th Street,
Erie, Pennsylvania 16506
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SECOND PUBLICATION

BABCOCK, DOROTHY A,

deceased
Late of the City of Corry, County
of Erie, Commonwealth of
Pennsylvania
Executor: Brian P. Babcock,
c/o Quinn, Buseck, Leemhuis,
Toohey & Kroto, Inc., 2222 West
Grandview Blvd., Erie, PA 16506
Attorney: Melissa L. Larese,
Esq., Quinn, Buseck, Leemhuis,
Toohey & Kroto, Inc., 2222 West
Grandview Blvd., Erie, PA 16506

COUGHLIN, DOROTHY E,,
deceased
Late of City of Erie, Erie County,
Pennsylvania
Executor: Nancy Schuller, c/o
Martone & Peasley, 150 West Fifth
Street, Erie, Pennsylvania 16507
Attorney: Joseph P. Martone,
Esquire, Martone & Peasley,
150 West Fifth Street, Erie,
Pennsylvania 16507

HOMAN, PATRICIA A., alk/a
PATRICIA ANN HOMAN,
deceased
Late of the City of Erie, County
of Erie, Commonwealth of
Pennsylvania
Executor: Gregory M. Homan,
3816 Amidon Avenue, Erie, PA
16510
Attorneys: MacDonald, 11lig, Jones
& Britton LLP, 100 State Street,
Suite 700, Erie, Pennsylvania
16507-1459

JACKSON, VALARIE K., a/k/a
VALARIE KAY JACKSON,
deceased
Late of Township of Fairview,
Erie County, Commonwealth of
Pennsylvania
Administrator: Gary M. Maras, c/o
Knox Law Firm, 120 W. 10th St.,
Erie, PA 16501
Attorney: Christine Hall McClure,
Esq., Knox McLaughlin Gornall &
Sennett, P.C., 120 West 10th Street,
Erie, PA 16501

JURINO, GERALD J.,

deceased
Late of the Millcreek Township,
County of Erie, Pennsylvania
Executor: Benjamin W. Jurino, c/o
150 East 8th Street, Erie, PA 16501
Attorney: Gregory L. Heidt,
Esquire, 150 East 8th Street, Erie,
PA 16501

PARKER, MARJORIE A,
deceased
Late of the Township of Millcreek,
County of Erie, Commonwealth of
Pennsylvania
Executor: Steven L. Parker,
c/o Quinn, Buseck, Leemhuis,
Toohey & Kroto, Inc., 2222 West
Grandview Blvd., Erie, PA 16506-
4508
Attorney: Colleen R. Stumpf,
Esq., Quinn, Buseck, Leemhuis,
Toohey & Kroto, Inc., 2222 West
Grandview Blvd., Erie, PA 16506-
4508

THIRD PUBLICATION

ANDINO, ENRIQUE GUZMAN,
a/k/a ENRIQUE GUZMAN,
deceased
Late of City of Erie, County of Erie
Administrator: Charbel G. Latouf,
246 West Tenth Street, Erie, PA
16501
Attorney: Charbel G. Latouf,
Esquire, 246 West Tenth Street,
Erie, PA 16501

BEHRENDT, ELZADA MAE,
a/k/a ELZADA M. BEHRENDT,
deceased
Late of City of Erie, County of Erie
Executor: Fred J. Behrendt, 4049
Pine Avenue, Erie, Pennsylvania
16504
Attorney: Kari A. Froess, Esquire,
CARNEY & GOOD, 254 West
Sixth Street, Erie, Pennsylvania
16507
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BRZEZINSKI,RONALDS., a/k/a
RONALD BRZEZINSKI,
deceased
Late of the City of Erie, County
of Erie and Commonwealth of
Pennsylvania
Co-Executors: Mark Brzezinski
and Pam Kinross, c/o Vlahos
Law Firm, P.C., 3305 Pittsburgh
Avenue, Erie, PA 16508
Attorney: Darlene M. Vlahos,
Esq., Vlahos Law Firm, P.C., 3305
Pittsburgh Avenue, Erie, PA 16508

CONNELLY, PATRICK JOSEPH,

a/k/a PATRICK J. CONNELLY,

deceased
Late of the Township of Le Boeuf,
County of Erie, Commonwealth of
Pennsylvania
Administratrix: Wendi L.
Connelly, c/o Quinn, Buseck,
Leemhuis, Toohey & Kroto, Inc.,
2222 \West Grandview Blvd., Erie,
PA 16506
Attorney: Colleen R. Stumpf,
Esq., Quinn, Buseck, Leemhuis,
Toohey & Kroto, Inc., 2222 West
Grandview Blvd., Erie, PA 16506

GETZ, THEODORE C.,
deceased
Late of Millcreek Township
Administrator: Theodore D. Getz
Attorney: Andrew J. Sisinni,
Esquire, 1314 Griswold Plaza,
Erie, PA 16501

HUFFMAN, LORRI L.,

deceased
Late of City of Corry, County
of Erie, and Commonwealth of
Pennsylvania
Administratrix: Tiffenie Akam,
143 Maple Avenue, Corry, PA
16407
Attorney: Gary K. Schonthaler,
Esquire, The Conrad - F.A.
Brevillier House, 502 Parade
Street, Erie, PA 16507
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LONYO, DONALD E., JR., a/k/a
DONALD EDWARD LONYO,
JR,,
deceased
Late of Township of Harborcreek,
County of Erie
Administratrix: PatriciaA. Lonyo,
3735 Hereford Drive, Erie, PA
16510
Attorney: Charbel G. Latouf,
Esquire, 246 West Tenth Street,
Erie, PA 16501

PIERCE, ROBERT B., a/k/a
ROBERT BENJAMIN PIERCE,
a/k/a ROBERT PIERCE, a/k/a
BOB PIERCE,
deceased
Late of Harborcreek Township,
Erie County, Pennsylvania
Executor: Daniel J. Pierce, 31
Stonybrook Drive, Brownsburg,
IN 46112
Attorney: None

ROESCH, GERALDINE,
deceased
Late of the City of Erie
Administratrix: Lisa A. Roesch
Attorney: Andrew J. Sisinni,
Esquire, 1314 Griswold Plaza,
Erie, PA 16501

SMITH, CHARLESW., JR., a/k/a

CHARLES W. SMITH,

deceased
Late of Township of Millcreek,
Erie County, Commonwealth of
Pennsylvania
Executor: David Grant Smith,
5440 Lakeshore Dr., Erie, PA
16505
Attorney: Christine Hall McClure,
Esq., Knox McLaughlin Gornall &
Sennett, P.C., 120 West 10th Street,
Erie, PA 16501

THOMPSON, JOHN E.,
deceased
Late of Millcreek Township
Executrix: Patricia M. Mele, c/o
246 West 10th Street, Erie, PA
16501
Attorney: Evan E. Adair, Esq., 246
West 10th Street, Erie, PA 16501

UBOLDI, ERMA THERESA,
a/k/a ERMAT. UBOLDI,
deceased
Late of the City of Erie, County
of Erie and Commonwealth of
Pennsylvania
Executrix: Valerie F. Sieberkrob
Attorney: Thomas J. Minarcik,
Esquire, ELDERKIN LAW FIRM,
150 East 8th Street, Erie, PA 16501

ONFP

Structured
Settlements

WILLIAM S. GOODMAN

Certified Structured Settlement Consultant

Structured Settlements.
Financial Planning.
Special Needs Trusts.

Settlement Preservation
Trusts.

27 Years of Experience
in Structured

Settlements, Insurance
and Financial Services

m Highly Creative,
Responsive and
Professional Industry
Leader

Medicare Set-Aside Trusts.

Settlement Consulting.

Qualified Settlement

Funds B One of the Nation’s Top B NFP is ranked by

Structured Settlement Business Insurance
Producers Annually for as the 5th largest

the Past 20 Years global benefits broker
by revenue, and the
4th largest US-based
privately owned broker

B Nationally Prominent and
a Leading Authority in
the Field

800-229-2228

www.NFPStructures.com
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ICHANGES IN CONTACT INFORMATION OF ECBA MEMBERSI

MICHAEL C. KILMER ....oooviotitititereeeeeeeeeeeeeteee e eveeve e eve e eseesenenns 814-315-9255
Williams and Jorden

425 West 10th Street

Erie, PA L6502 ...ttt e e michael@eriebusinesslaw.com
BRYAN L. SPRY ..ottt eve s eveesenens 814-920-9040
Kinnear Law Office, LLC .....ccccooiiiiiiieicecicese e (f) 814-315-9898
2014 West 8th Street, 2nd Floor

Erig, PALB505 ......ooviieiiiieiisieisieese s kinnearlawbryan@gmail.com
GARY V. SKIBA ..ottt 814-456-5301
Marsh Schaaf Law FirM.......ccccoiieiiiiecr e (F) 814-456-1112
300 State Street, Suite 300

Eri€, PA L6507 ..c.oviviiieiiiieiiieieieesie e gskiba@marshlaw.com
JOSEPH A. YOCHIM ..oiiiiiiiiiiiiiicicieicictieeeeeeieieieeieeeeie e 814-838-2766
2806 Colonial Avenue

Erie, PA 16506

MAUREEN GEARY KROWICKI ......oooiiviiiiiiiieeieeeeeeeeeeeee e 814-870-5810
Erie Insurance Group

100 Erie Insurance Place

Erie, PA 16530 ...ocooiiieieeie e maureen.krowicki@erieinsurance.com

LOOKING FOR A LEGAL AD PUBLISHED IN ONE OF
PENNSYLVANIA'S LEGAL JOURNALS?

» Look for this logo on the Erie County Bar Association

website as well as Bar Association and Legal Journal
P A websites across the state.
» It will take you to THE website for locating legal ads

I.E GM. M]S published in counties throughout Pennsylvania, a service of
the Conference of County Legal Journals.

LOGIN DIRECTLY AT WWW.PALEGALADS.ORG. IT'S EASY. IT'S FREE.
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LAWPAY IS FIVE STAR!

LawPay has been an essential partner in our firm’s
growth over the past few years. | have reviewed
several other merchant processors and no one
comes close to the ease of use, quality customer
receipts, outstanding customer service and
competitive pricing like LawPay has.

— Law Office of Robert David Malove

LAWPAY

AN AFFINIPAY SOLUTION

THE #1 PAYMENT SOLUTION FOR LAW FIRMS

Getting paid should be the easiest part of your job, and

with LawPay, it is! However you run your firm, LawPay's

flexible, easy-to-use system can work for you. Designed
specifically for the legal industry, your earned/unearned fees
are properly separated and your IOLTA is always protected
against third-party debiting. Give your firm, and your clients,

the benefit of easy online payments with LawPay.

877-506-3498 or visit lawpay.com
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When we talk about IT,
we mean business.

featuring:

IT Services

Matt Wiertel
Director of Sales & Marketing

:‘

With our vast fiber optic network, we deliver scalable
internet, voice services, and HDTV to empower
businesses to compete in a global market.

And with our team's broad range of expertise and
cutting-edge solutions, we offer IT assurance to business
owners across the region allowing them to focus on one
thing — running their business.

Contact us at (814) 833-9111 or sales@velocitynetwork.net



