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INTERIM POLICY ON THE USE OF GENERATIVE ARTIFICIAL 
INTELLIGENCE BY JUDICIAL OFFICERS AND COURT PERSONNEL 

 
Section 1: Definitions 

A. “Administrative Records” includes notes, memoranda, correspondence, drafts, 
worksheets, and work product of Personnel of the Unified Judicial System, 
whether maintained in paper or electronic formats. 

 
B. “Artificial Intelligence” (“AI”) means the capability of computer systems or 

algorithms to imitate intelligent human behavior.1 

 
C. “Case Records” are documents for any case filed with, accepted, and maintained 

by a court or custodian or any dockets, indices, and documents (such as orders, 
opinions, judgments, decrees, transcripts, and case exhibits) for any case created 
and maintained by a court or custodian. This definition applies equally to case 
records maintained in paper and electronic formats. 

 
D. “Leadership” means the Chief Justice of Pennsylvania, the President Judge of each 

appellate court and judicial district, and the Court Administrator of Pennsylvania, 
or their designees.  
 

E. “Personnel of the Unified Judicial System” (“Personnel”) includes (1) all state-level 
court employees including contractors of the Administrative Office of 
Pennsylvania Courts (“AOPC”), (2) all judicial officers of the Unified Judicial 
System as defined in 42 Pa.C.S. Section 102, including those granted senior status, 
and their staff, (3) all employees of boards, committees, and court-related panels 
established by the Supreme Court of Pennsylvania, and (4) all county-level court 
employees who are under the supervision and authority of the President Judge of 
a judicial district of Pennsylvania. 

 
F. “Generative Artificial Intelligence” (“GenAI”) means algorithms and/or computer 

processes that use artificial intelligence to generate text, audio, or images based on 
user prompts. These systems may be (and, presently, mostly are) trained on sets 
of data from the Internet or proprietary sources. 

G. “Non-Public Information” includes any and all information that is restricted by 
federal law, state law, policy, and other relevant legal authority. For examples, see 
Sections 9.0 and 10.0 of the Case Records Public Access Policy of the Unified 
Judicial System of Pennsylvania, and Section 3.00 of the Electronic Case Record 
Public Access Policy of the Unified Judicial System of Pennsylvania. For further 

 

1 “Artificial intelligence.” Merriam-Webster.com Dictionary, Merriam-Webster, https://www.merriam- 
webster.com/dictionary/artificial%20intelligence. Accessed 10 Mar. 2025. 
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information on restrictions to public access of Unified Judicial System case 
records, please refer to the Limits on Public Access to Unified Judicial System Case 
Records posted at the Unified Judicial System Webpage. 

H. “Non-Secured AI System” means an AI system that does not protect and guarantee 
the confidentiality of data or documents entered into the system by users. This 
includes a system that retains user documents or data, and a system that may use 
user documents and data to train an AI system or may release user documents and 
data to third parties. 

 
I. “Secured AI System” means an AI system that protects the confidentiality and 

privilege of all data and documents entered in the system by users. Secured AI 
Systems do not retain any such data or documents entered into the system, do not 
transfer or sell such data or documents to third parties, and do not expose such 
data or documents to the public domain.  A “Secured AI System” may include a 
vendor’s use of a subcontractor if all data and documents entered into the system 
remain subject to the requirements and limitations specified in this paragraph. 

J. “UJS Technology Resources” means any and all computer equipment, mobile 
devices, software, network systems, telecommunications equipment and systems, 
email and messaging systems, data storage, hardware, peripherals, and other 
electronic systems and devices owned, leased, provided, and/or used by the 
Unified Judicial System (“UJS”). For purposes of this Policy, this term includes a 
personal device used by Personnel for work related purposes. 
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Section 2: Statement of General Policy 
 

A. This Policy applies to Personnel using GenAI on UJS Technology Resources. The 
purpose of this Policy is to promote and ensure the safe and appropriate use of GenAI 
by Personnel. 

B. Leadership is responsible for ensuring Personnel of the Unified Judicial System 
who fall under their supervision and authority comply with this Policy. 

 



4  

Section 3: Authorization and Use of GenAI Tools 

A. Personnel are authorized to use GenAI for work only as set forth in this Policy. 
 

B. Personnel may only use or install GenAI tools approved by Leadership on UJS 
Technology Resources. 

 
C. Although use of a GenAI tool may be approved by Leadership, Personnel may be 

required to seek supervisory approval for the use of a GenAI tool or at a 
minimum disclose use of a GenAI tool in their work product. 

 
D. Personnel are permitted to use their work email or word-processing accounts to 

use approved GenAI tools. 
 
E. Personnel may only use GenAI as permitted by this Policy if the use does not violate 

other policies, rules, regulations or statutes. Permitted uses of GenAI by Personnel 
include, but are not limited to, the following: 

 
i. to summarize documents; 
ii. to conduct preliminary legal research, provided the GenAI tool used was 

trained on a comprehensive, up-to-date collection of reputable legal 
authorities; 

iii. to draft initial versions of documents, such as communications, and 
memoranda; 

iv. to edit and assess the readability of public documents; and 
v. to provide interactive chatbots or similar services to the public and self- 

represented litigants. 
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Section 4: Responsibilities of Personnel 

A. When using GenAI, Personnel shall comply with all ethical and professional 
conduct rules and UJS policies, including but not limited to: the Code of 
Judicial Conduct, the Rules Governing Standards of Conduct of Magisterial 
District Judges, the Code of Conduct for the Employees of the Unified Judicial 
System, and the Rules of Professional Conduct. 

 
B. When using GenAI, Personnel shall comply with all applicable laws (e.g., 

Personnel must ensure that copyrighted material is fairly used and properly 
attributed). 

C. Personnel must become proficient in the technical capabilities and limitations 
of GenAI tools before using them and must maintain competence to continue 
to use them. 

 
D. Personnel are responsible for the accuracy of their work and for compliance 

with this Policy. 
 

COMMENTARY 

Regarding Subsection A, Personnel shall observe high standards of conduct when 
they use GenAI so as to safeguard the judiciary’s integrity and independence. 
 

When using GenAI, Personnel must be cognizant that the systems may not 
consider nuances humans take into consideration. In addition, GenAI systems may be 
trained on biased material and generate biased content or harmful material. 
Furthermore, GenAI tools merely predict a probable outcome. Some of those 
predictions may be inaccurate because they have little or no basis in fact or reality 
(commonly referred to as “hallucinations”). 

Personnel must understand the limitations of GenAI tools and review GenAI 
output for accuracy, completeness, and potentially biased or inaccurate content. To 
repeat: humans must review GenAI output and Personnel are responsible for the accuracy 
of any GenAI information incorporated into their work. 
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Section 5: Permitted Use of GenAI 

A. Personnel may share with a secured AI system any case records, administrative 
records, or information provided that the shared information will be treated in 
a confidential and privileged manner. This means the secured AI system 
provider and its vendors will not use the records or information to train an AI 
system, share the records or information with unauthorized third parties, or 
expose the records or information to the public domain. 

B. Personnel shall not share any non-public information with non-secured AI 
systems. 

 
COMMENTARY 

 
Personnel are responsible for identifying non-public information. Personnel shall 

assume that case records, administrative records, and information will not be treated as 
confidential and privileged once entered into a non-secured AI system. 

Any questions by Personnel regarding the use of GenAI should be raised through 
appropriate supervisory channels. 
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Section 6: Policy Implementation and Enforcement 
 

Leadership in each court shall use due diligence to ensure compliance with this 
Policy, including thoroughly reviewing any contract with a vendor, as well as any end user 
licensing agreement during the procurement process. 

COMMENTARY 

For those contracts and end user licensing agreements entered into prior to the 
effective date of this Policy, Leadership shall review them to determine if Personnel are 
able to continue to use the services and products. In some judicial districts where non- 
judicial county personnel are responsible for technology contracts, Leadership must 
ensure that all GenAI tools comply with this Policy before authorizing their use. Areas for 
consideration should include whether the AI system vendor and any subcontractors 
retain any data, whether the AI system is a secured or non-secured system, the security 
of the system transmission pathways, whether the contract permits the vendor and any 
downstream subcontractors to view or use the content, and whether the content is 
exposed to the public domain. 
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MEMORANDUM 

TO: Hon. James C. Dever III, Chair 
Committee on Rules of Practice and Procedure 

FROM: Hon. Jesse M. Furman, Chair 
Advisory Committee on Evidence Rules 

RE: Report of the Advisory Committee on Evidence Rules 

DATE: May 17, 2026 
_____________________________________________________________________________ 

I. Introduction

The Advisory Committee on Evidence Rules (the “Committee”) met on May 7, 2026, in
Washington, D.C. The Committee reviewed proposed amendments to Rule 609 and a proposed 
new Rule 707, which were approved for publication by the Standing Committee at its June 2025 
meeting. It also considered four other proposed amendments to the Evidence Rules.  

The Committee now recommends (1) final approval of the proposed amendments to Rule 
609 and (2) proposed amendments to Rule 902(1) and Rule 104(a) and (b) for public comment. 
The Committee does not recommend action on the proposed Rule 707 at this time. Instead, it has 
revised the proposed Rule and plans to conduct further study on it and another issue relating to 
artificial intelligence — the problems posed by “deepfakes” — at its next meeting.  
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A full description of the Committee’s discussion can be found in the draft minutes of the 
Committee meeting, which are attached to this Report.  
 
II. Action Items 
 

A. Proposed Amendments to Rule 609 — for Final Approval 
 

The Committee recommends that proposed amendments to Rule 609 be forwarded to the 
Judicial Conference for final approval. In June 2025, the Standing Committee approved for public 
comment a modest proposed amendment to Rule 609(a)(1)(B), which currently allows for 
impeachment of criminal defendant witnesses with convictions not involving dishonesty or false 
statement if the probative value of the conviction in proving the witness’s character for truthfulness 
outweighs the prejudicial effect. The proposed amendment would result in the provision becoming 
somewhat more exclusionary. To be admitted, the probative value of the conviction would have 
to substantially outweigh its prejudicial effect. The amendment is narrower than other suggestions 
for changes made to, and rejected by, the Committee in the last three years, including a proposal 
to eliminate Rule 609 entirely and a proposal to delete Rule 609(a)(1), which would have meant 
that all convictions not involving falsity would be inadmissible to impeach a witness.  
 

After extensively reviewing the case law, the Committee concluded that the amendment 
was warranted because a large number of courts have misapplied the existing test to admit 
convictions that are either similar to the crime charged or otherwise inflammatory. This is 
especially problematic because appellate review of decisions to admit prior convictions for 
impeachment is rare. That is because, in Luce v. United States, 469 U.S. 38 (1984), the Supreme 
Court held that a defendant may appeal an adverse Rule 609 ruling only if he or she takes the stand 
at trial, so appeals by defendants of adverse Rule 609 rulings are rare. 

 
Through its slightly more protective balancing test, the amendment would promote 

Congress’s intent to provide more protection to criminal defendants so that they would not be 
unduly deterred from exercising their rights to testify. The Committee believes that the tweak to 
the applicable balancing test would encourage courts to more carefully assess the probative value 
and prejudicial effect of convictions that are similar or identical to the crime charged, or that are 
otherwise inflammatory or less probative because they involve acts of violence. The proposal 
leaves intact Rule 609(a)(2), which governs admissibility of convictions involving dishonesty or 
false statements. 

 
In addition, the proposal released for public comment contained a slight change to Rule 

609(b), which covers older convictions. Subdivision (b) is triggered when a conviction is over ten 
years old. That ten-year period begins running from the date of conviction or release from 
confinement, whichever is later. But the current  Rule does not specify the end date of the ten-year 
period. The absence of any guidance in the  Rule has led courts to apply varying dates, including 
the date of indictment, the date that trial begins, and the date that the witness to be impeached 
actually testifies. The proposal released for public comment provides that the ten-year period 
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would end on the date that the trial begins. The Committee determined that the date of trial is the 
date that is most easily administered, the least amenable to manipulation, and that it is a proper 
date for determining the credibility of a witness who is going to testify at the trial.  

 
The Committee received fifteen public comments on the amendments to Rule 609.  Save 

one, all commenters — including the Federal Magistrate Judges Association, the American 
College of Trial Lawyers, the New York City Bar Association, the National Association of 
Criminal Defense Lawyers, and the New York Council of Defense Lawyers — strongly supported 
the amendment.  The one critical comment suggested a different endpoint for the Rule 609(b) time 
period; the Committee considered that suggestion and rejected it.  

 
At its May 7th meeting, the Committee voted, by a margin of 7-2, in favor of 

recommending final approval of the proposed amendments to Rule 609. The Department of 
Justice voted in favor of the proposal. Accordingly, the Committee recommends that the 
proposed amendments, and the accompanying Committee Note — which are attached to this 
Report — be sent to the Judicial Conference for final approval. 

 
B. Proposed Amendment to Rule 902(1) – for Publication 

 
Before its Fall 2024 meeting, Judge Gregory K. Frizzell of the Northern District of 

Oklahoma suggested that the Committee consider adding federally recognized Indian tribes to 
Rule 902(1)(A), which provides that domestic public records that are sealed and signed are self-
authenticating. Because Rule 902(1)(A) does not list Indian tribes, the government must use 
another route to authenticate proof of a defendant’s (or a victim’s) Indian status in federal 
prosecutions brought for crimes occurring in Indian country. There have been some recent cases 
in which the prosecution failed to prove Indian status by attempting, unsuccessfully, to meet the 
requirements of the business records exception to the hearsay rule, with authentication by 
certificate under Rule 902(11). The issue has arguably taken on more importance in light of the 
increase in relevant federal cases following the Supreme Court’s decision in McGirt v. Oklahoma, 
591 U.S. 894 (2020).  

 
The Committee sought and received input from Indian Tribes and Nations, as well as from 

the Federal Defenders. The Tribes and Nations that did weigh in strongly supported the change, 
on the ground that it would recognize the dignity and sovereignty of Indian tribes and Nations and 
would avoid the burden and expense of tribal officials traveling long distances to qualify tribal 
records. The Federal Defender’s position is that it is relatively simple to qualify a tribal record 
through a certification under Rule 902(11) (meaning that the failures of proof in the recent cases 
were attributable to the Department of Justice, not to the rules), that recordkeeping among Indian 
tribes may not be uniform, and that generally Indian Tribes do not allow open access to their 
records to non-members of the Tribe.  

 
After discussion, the Committee determined that it would be appropriate to add Indian 

Tribes and Nations to the list of entities in Rule 902(1)(A) whose public records are self-
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authenticating. The Committee ultimately saw no reason to differentiate the Tribes and Nations 
from the many other government entities whose records are currently self-authenticating.  
 

At its meeting, the Committee voted, by a margin of 8-1, to recommend approval of the 
proposal to amend Rule 902(1) for publication. The sole dissent was the Federal Defender 
representative on the Committee. The Committee therefore recommends that the proposed 
amendment to Rule 902(1)(A) and the accompanying Committee Note — which are attached to 
this Report — be released for public comment.  

 
C. Proposed Amendments to Rule 104 — for Publication 

 
Rule 104(a) makes the important point that, in deciding preliminary issues of fact, the trial 

judge is ordinarily not bound by the rules of admissibility. But one failing of Rule 104(a) is that it 
does not specify the standard of proof required for the court to find that evidence is admissible.  

 
In Bourjaily v. United States, 483 U.S. 171, 175 (1987), the Supreme Court held that the 

standard of proof for determinations of preliminary fact under Rule 104(a) is a preponderance of 
the evidence. But not having that standard in text has raised problems, some of which led to the 
amendment of Rule 702 in 2023 to set forth the preponderance standard in text (because many 
courts and litigants had been treating the admissibility requirements of the Rule as questions of 
weight rather than admissibility under Rule 104(a)). After the Rule 2023 amendment to Rule 702, 
some have argued that every subsequent amendment to the Evidence Rules will have to set forth 
the preponderance standard in text to avoid ambiguity.  
 
 By contrast, Rule 104(b) does set forth a standard of proof, one less stringent than Rule 
104(a): evidence sufficient to support a finding. Per the Rule, that standard purportedly applies 
only to questions of “conditional relevance” — i.e., when the probative value of one piece of 
proffered evidence depends on the existence of another.  (For example, when a statement is offered 
to prove someone’s state of mind, it is conditioned on that person having heard it.) In Huddleston 
v. United States, 485 U.S. 681, 687 (1988), the Supreme Court held that Rule 104(b) requires a 
court to find only whether the finder of fact could reasonably find a fact by a preponderance of the 
evidence. But the problem with Rule 104(b) is that the standard covers only so-called “conditional” 
relevance, as distinct from all other questions of relevance (which some have called “logical” 
relevance). This leaves the standard of proof for other relevance questions undetermined. What’s 
more, “conditional” relevance is a confusing concept, because it fails to recognize that all questions 
of relevance involve some condition. See, e.g., Ron Allen. The Myth of Conditional Relevance, 25 
Loyola L. Rev. 871, 879 (1992). 
 
 The Committee reviewed the case law on Rule 104(b) and found that there is some 
confusion about its application. Some courts have mistaken admissibility requirements (supposed 
to be covered by Rule 104(a)) as “conditions” and thus covered by the less demanding 
requirements of Rule 104(b). Some litigants have argued that the court must make a finding of 
“conditional” relevance when the proffered evidence is clearly relevant. Some courts have applied 

Committee on Rules of Practice & Procedure | June 3-4, 2026 Page 528 of 587



Report to the Standing Committee 
Advisory Committee on Evidence Rules 
May 17, 2026  Page 5 
 

 
 

Rule 104(a) to issues that are really questions of trial sequencing rather than conditional relevance. 
Moreover, even where cases get it right, there is often a substantial waste of resources litigating 
“conditions” that are virtually pointless to litigate. Relevancy questions should be quite 
straightforward determinations of reasonableness that do not require briefing and hearings.  

 
After discussion, the Committee unanimously approved amendments to both Rule 104(a) 

and (b) for release for public comment. The amendment to Rule 104(a) is straightforward. It simply 
adds a sentence to the Rule: 

 
(a) In General. The court must decide any preliminary question about whether a 

witness is qualified, a privilege exists, or evidence is admissible. In so deciding, 
the court is not bound by evidence rules, except those on privilege. Unless 
otherwise provided in these rules, the proponent must establish the existence of a 
preliminary fact by a preponderance of the evidence. 

 
The proposed amendment to Rule 104(b) would eliminate the unhelpful concept of 

“conditional” relevance and provide that the standard of proof for all questions of relevance is 
whether a jury could reasonably find that the evidence has a tendency to make a fact of 
consequence more or less probable than without the evidence: 

 
(b) Relevance That Depends on a Fact. When the relevance of evidence depends on 

whether a fact exists, proof must be introduced sufficient to support a finding that 
the fact does exist. To establish that evidence is relevant, the proponent must 
demonstrate to the court that the trier of fact could reasonably find that the 
requirements of Rule 401 have been met. In making its relevance determination, 
the court may consider the evidence itself, other evidence, and common knowledge 
and experience. The court may admit proposed evidence on the condition that the 
further proof be introduced later. 

 
Beyond eliminating the confusing concept of “conditional” relevance, the proposed 

amendment to Rule 104(b) makes two further improvements: 
 

• It sets forth a standard of proof for all relevant evidence, which was a question not 
specifically covered in the original Rule, meaning technically the question of “logical” 
relevance was covered by Rule 104(a) — thus creating the anomaly that questions of 
“conditional” relevance were subject to a lesser standard of proof than questions of 
“logical” relevance. 
 

• It eliminates the confusing and problematic phrase “proof sufficient to support a finding.” 
The fact is that questions of relevance may be determined without “proof” as they might 
be simple questions of logic and experience.  
 
At its meeting, the Committee unanimously voted to recommend the proposal to amend 

Rule 104(a) and (b) for publication. Accordingly, the Committee recommends that the proposed 
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amendments to Rule 104, and the accompanying Committee Note — which are attached to this 
Report — be released for public comment. 

 
III. Information Items 
 

A. Artificial Intelligence 
 

For the past three years, the Committee has been researching and investigating whether the 
existing Evidence Rules are sufficient to assure that evidence created by artificial intelligence 
(“AI”) will be properly regulated for reliability and authenticity. The Committee has determined 
that there are two evidentiary challenges raised by AI: (1) evidence that is an acknowledged 
product of AI, such as machine learning, which would be subject to Rule 702 if propounded by an 
expert witness; and (2) evidence that is not authentic because it is a difficult-to-detect deepfake. 

 
1. Output of Artificial Intelligence 

 
As to acknowledged AI (such as a machine-learning program that compares two works of 

art to determine similarity), the concern is that it might be unreliable, and yet the unreliability will 
be buried in the program and difficult to detect. The hearsay rule is likely to be inapplicable 
because the solution to hearsay is cross-examination, and an AI process cannot be cross-examined. 
The Committee’s view is that the reliability issues attendant to AI are akin to those raised by 
experts under Rule 702. Indeed, Rule 702 is applicable to AI if it is used by a testifying expert to 
reach her conclusion. But Rule 702 is not clearly applicable if the AI output is admitted without 
any expert testimony — either directly (for example, under Rule 902(13)) or by way of a lay 
witness (such as where facial recognition testimony is proffered by a person who merely “pressed 
the button” and has no idea how the system works).  

 
After extensive study and discussion, the Committee concluded that a new rule of evidence 

might be appropriate to regulate the admissibility of a product of AI that is introduced without the 
testimony of any expert. The Committee concluded that amending Rule 702 itself would not be 
workable, for two reasons: (1) that Rule was just amended in 2023; (2) it is a rule of general 
applicability, and a separate subdivision dealing with machine evidence would be inappropriately 
specific and difficult to draft. The Committee’s solution was to draft a new Rule 707 providing 
that if “machine-generated” evidence is introduced without an expert witness, and it would be 
considered expert testimony if presented by a witness, then the standards of Rule 702(a)-(d) are 
applicable to that output.  

 
That proposed Rule 707 was released for public comment last August. The Committee was 

of the view that the issuance for public comment did not mean that there was a presumption that 
the Rule would go forward. The Committee believed that, in this difficult and fast-developing area, 
public comment would be useful in sharpening the Rule and, indeed, in determining whether any  
Rule is even necessary.  
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The public comment on the proposed Rule 707 was mixed, but helpful. A few 
commentators were of the view that the time is not ripe for an amendment requiring that AI-
generated evidence offered without an expert must be reliable because, at this point, there is no 
problem to address, and the Committee should wait to see how AI develops. (By contrast, many 
commentators, such as the ACLU and the New York City Bar Association, stated that the time is 
ripe and that the problem of AI being presented without expert testimony is occurring today, 
especially in criminal cases.) Most commentators thought that the term “machine-generated” was 
overbroad. Others contended that any rule should contain notice provisions, either in the rule text 
itself or as part of a joint project with the Civil and Criminal Rules Committees. Others thought 
that any rule should have its own independent requirements and should not tie into Rule 702 (even 
though this would lead to AI evidence being covered by one set of rules when an expert testifies 
and a different set when the expert does not).  
 

Another important issue of dispute raised by public commentary was whether AI-produced 
evidence should ever be admissible without an expert foundation. Some argued that an expert 
foundation should always be required. Others argued that an “expert-only” foundation was 
unnecessarily strict and that AI could be shown to be reliable through evidence such as unbiased 
validation tests — or perhaps that, in the future, AI could be “self-validating,” in which event an 
“expert-only” requirement would be outmoded.  

 
The Committee reviewed all the public comments and considered several alternative 

redrafts of Rule 707 prepared by the Reporter. Committee members preferred the draft that 
provided a presumption that an expert foundation was required but also allowed for the possibility 
that other evidence might show that the AI is reliable. This redraft also includes a notice provision, 
and focuses on “artificial intelligence” rather than “machine-generated” information. The draft, 
and proposed Committee Note, provides as follows: 
  
Rule 707.  Evidence Produced by Artificial Intelligence and Presented at Trial Without 1 

an Expert 2 
 
(a) General Rules. If evidence is a product of artificial intelligence and is 3 

offered without an expert witness, but would be subject to Rule 702 if 4 
testified to by a witness, the proponent must establish that the evidence: 5 

 
(1) will help the trier of fact; 6 

 
(2) is based on sufficient facts or data; 7 

 
(3) is the product of reliable principles and methods; and  8 

 
(4)  reflects a reliable application of the principles and methods to the 9 

facts of the case. 10 
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(b) Establishing Admissibility.  Admissibility under this rule ordinarily 11 
requires the proponent to provide an expert to explain how the system of 12 
artificial intelligence reliably produced the evidence; but in exceptional 13 
circumstances, the court may rely upon other proof to find that the output 14 
satisfies the requirements of (a)(2)-(4). 15 

 
(c) Notice. The evidence is admissible only if the proponent gives an adverse 16 

party reasonable notice of the intent to offer the evidence — so that the party 17 
has a fair opportunity to meet it. 18 

 
(d) Judicial Notice. This rule does not apply to facts that may be judicially 19 

noticed under Rule 201. 20 
 
(e) Definition. In this rule, “artificial intelligence" means a machine-based 21 

system that can, for a given set of human-defined objectives, make 22 
predictions, recommendations or decisions influencing real or virtual 23 
environments. 24 

 
Committee Note 25 

 
 The admissibility of evidence generated by artificial intelligence (AI) raises questions 26 
about reliability. AI involves the use of a computer-based process or system to make predictions 27 
or draw inferences from existing data. The concerns about the reliability of that process are akin 28 
to the reliability concerns about expert witnesses. Problems include using the process for purposes 29 
that were not intended (function creep); analytical error or incompleteness; inaccuracy or bias built 30 
into the underlying data or formulas; and lack of interpretability of the machine’s process. Where 31 
a testifying expert relies on AI, the validity of that reliance will be scrutinized under the reliability 32 
requirements of Rule 702. But if AI is proffered without the accompaniment of a human expert 33 
(for example through a witness who applied the program but knows little or nothing about its 34 
reliability), Rule 702 is not obviously applicable. Yet it cannot be that a proponent can evade the 35 
reliability requirements of Rule 702 by offering AI output directly or through a lay witness, where 36 
the output would be subject to Rule 702 if rendered as an opinion by a human expert. Therefore, 37 
new Rule 707 provides that if AI is offered without the accompaniment of an expert, and where 38 
the output would be treated as expert testimony if coming from a human expert, its admissibility 39 
is subject to requirements that are the same as imposed by Rule 702.  40 

 
 The rule applies when AI-generated evidence is entered directly, but also when it is 41 
accompanied by lay testimony. For example, the technician who enters a question and prints out 42 
the answer might have no expertise on the validity of the output. Rule 707 would require the 43 
proponent to make the same kind of showing of reliability as would be required when an expert 44 
testifies on the basis of AI-generated information. 45 
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 If the AI output is the equivalent of expert testimony, it is not enough that it is self-46 
authenticated under Rule 902(13). That rule covers authenticity, but does not assure reliability 47 
under the preponderance of the evidence standard applicable to expert testimony — and of course 48 
applicable under Rule 707. See Adv. Comm. Note to Rule 902(13) (noting certification 49 
authenticating computer output “does not preclude an objection that the information produced is 50 
unreliable”). 51 
 
 This rule is not intended to encourage parties to opt for AI evidence over live expert 52 
witnesses. Indeed the point of this rule is to provide reliability-based protections when a party 53 
chooses to proffer AI evidence instead of a live expert. These reliability standards will ordinarily 54 
be impossible to meet without presenting an expert. It is possible, however, that the proponent can 55 
establish the requirements of the rule through other evidence, such as convincing validation tests 56 
and objective studies indicating a low rate of error.  57 
 
 It is anticipated that a Rule 707 analysis will usually involve the following, among other 58 
things: 59 
 

• Considering whether the inputs into the process are sufficient for purposes of ensuring 60 
the validity of the resulting output. For example, the court should consider whether the 61 
training data for an AI process is sufficiently representative to render an accurate output 62 
for the population involved in the case at hand. 63 

 
• Considering whether the process has been validated in circumstances sufficiently similar 64 

to the case at hand.  65 
 
• Reviewing information about what records the system keeps, what is deleted, and 66 

whether the output can be reproduced or audited. 67 
 
•  Considering whether the process or system has been subject to evaluation by entities 68 

independent of the developer, and whether the opponent and independent evaluators 69 
have access to the system, e.g., through meaningfully available research licenses. 70 

 
•  Considering whether the opponent has received sufficient information about how and 71 

why the process works, including information analogous to that which would be 72 
disclosed if the conclusion were that of a human expert. 73 

 
An AI process can sometimes develop in such a way that nobody is able to explain how 74 

the system has reached a result, because the machine has developed the ability to program itself. 75 
If the process cannot be explained then the court should in most cases find that the proponent has 76 
not established more likely than not that the methodology is reliable. As with experience-based 77 
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testimony, the proponent is required to show how the methodology leads to a reliable conclusion. 78 
See Committee Note to the 2000 amendment to Rule 702 (“If the witness is relying solely or 79 
primarily on experience, then the witness must explain how that experience leads to the conclusion 80 
reached, why that experience is a sufficient basis for the opinion, and how that experience is 81 
reliably applied to the facts.”). That said, the proponent of AI output may overcome the problem 82 
of inexplicability by showing through an expert how the machine got trained and establishing, for 83 
example through validation studies, that the process leads to a low rate of error.  84 

  
 Rule 901(b)(9)’s requirement that the process or system “produces an accurate result” is 85 
subsumed by the reliability requirements that must be established by a preponderance of the 86 
evidence under Rule 702 or 707. Given the fact that the threshold requirement for authenticity is 87 
significantly lower than that for reliability, it follows that if machine-generated evidence is 88 
qualified under Rule 702 or 707, then it automatically satisfies the lesser requirements of Rule 89 
901(b)(9). In contrast, satisfying Rule 901(b)(9) does not suffice for admissibility. 90 
 
 Under this rule, AI-generated output will be regulated pre-trial by the court in essentially 91 
the same way as expert testimony. But there may well be a difference at trial when AI evidence is 92 
found by the court to be admissible under this rule, because while an expert is ordinarily required 93 
to provide the foundation for admissibility, it would be possible for a proponent to offer that 94 
evidence at trial without an expert. A human expert can be cross-examined, and the jury will be 95 
able to weigh the expert’s testimony accordingly. But it may be more difficult to attack the weight 96 
of AI output. The opponent may be able to introduce reports and data, as well as expert testimony, 97 
to undermine the output. Or the opponent might be able to impeach the conclusion by showing 98 
prior inconsistencies or specific contradiction, akin to Rule 806. But in the end, the inability to 99 
cross-examine is a concern. Accordingly, the court should consider providing a limiting instruction 100 
that machine-generated evidence is subject to error and that evidence should not be assumed to be 101 
reliable simply because it was produced by a machine.  102 
 
 The rule provides for pre-trial notice, as it is important that the significant reliability issues 103 
attendant to AI evidence be handled before the trial. The notice provision is intentionally flexible. 104 
See the notice provisions in Rules 404(b) and 807. The proponent of AI evidence must also consult 105 
the Federal Rules of Civil and Criminal Procedure to determine pretrial obligations.  106 
 
 Rule 707(d) specifically provides that the rule is not applicable if the reliability of an AI 107 
process is subject to judicial notice.  108 
 
 The definition of “artificial intelligence” in Rule 707 is taken from the National Artificial 109 
Intelligence Initiative Act of 2020 (116 Pub. L. 283 (2021)). That Act also notes that “[a]rtificial 110 
intelligence systems use machine and human-based inputs to—(A) perceive real and virtual 111 
environments; (B) abstract such perceptions into models through analysis in an automated manner; 112 
and (C) use model inference to formulate options for information or action.” This further 113 
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elaboration by Congress should be considered in determining whether proffered computer-based 114 
information is subject to this rule. 115 

 
* * * 

 
 At its May 7th meeting, the Committee agreed that the revised version of Rule 707 would 
require re-publication were it to go forward.  But the Committee decided not to propose that the 
revised Rule 707 be released for a new period of public comment at this time. At the suggestion 
of Judge Dever, the Committee thought the more prudent course would be to have the proposed 
Rule vetted at the Committee’s Fall meeting by technology experts and others in the field of AI 
and law. That input can help to sharpen and refine the proposed Rule and will also help the 
Committee to determine whether an amendment is necessary.  

 
2. Deepfakes  

 
As discussed above, one of the problems of AI is that deepfakes are easy to generate and 

difficult to detect. As a matter of evidence, deepfakes raise a problem of authenticity, which 
traditionally is governed by a low standard of admissibility under Rule 901(a): evidence sufficient 
to support a finding that the item is what the proponent says it is.  

 
The Committee is of the view that, at least for now, an amendment to Rule 901 to address 

deepfakes is not warranted. This is because, despite extensive commentary on the subject, few 
examples exist of courts having to address the possibility of deepfakes. In making the decision to 
wait, the Committee also took into account a survey of District, Magistrate, and Bankruptcy Judges 
by the Federal Judicial Center, in which only fifteen respondents reported having dealt with 
deepfake issues.  

 
That said, the Committee is working to develop rule language that could be employed to 

assist courts in reviewing deepfake claims in the event that the Committee concludes that the 
existing rules are not adequate. The working rule is based on two agreed-upon principles. The first 
is that an opponent should not have the right to an inquiry into whether an item is a deepfake 
merely by claiming that it is a deepfake. Some initial showing of a reason to think the item is a 
deepfake should be required. The second principle is that, if the opponent does make an evidentiary 
showing that the item may be a deepfake, then the opponent must prove authenticity under a higher 
evidentiary standard than the prima facie standard ordinarily applied under Rule 901. Mindful that 
technology develops quickly and the rule-making process is slow, the Committee’s objective is to 
fine tune a possible amendment to hold in abeyance until such time that it concludes an amendment 
is warranted, at which point the rule would be ready to go without delay. 

 
The working draft of a new Rule 901(c), to address deepfakes, is as follows: 
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Rule 901(c) Potentially Fabricated Evidence Created by Generative Artificial Intelligence 116 
 

(1)  Showing Required to Warrant an Inquiry into Fabrication. If a party challenges the 117 
authenticity of an item of evidence on the ground that it has been fabricated, in whole or in 118 
part, by generative artificial intelligence, the party must present evidence sufficient to 119 
support a finding of fabrication to warrant an inquiry by the court.  120 

 
(2)  Showing Then Required by the Proponent. If the opponent makes that showing, the item 121 

of evidence is admissible only if the proponent demonstrates to the court that it is more 122 
likely than not authentic. 123 

 
(3) Applicability. This rule applies to items offered under either Rule 901 or 902. 124 
 
(4)  Notice. Unless the court orders otherwise, a party claiming that an item is fabricated in 125 

whole or part by generative artificial intelligence must provide reasonable pretrial notice 126 
to all opposing parties of the intent to present evidence of fabrication, so that the opposing 127 
parties have a reasonable opportunity to respond to that evidence before trial. 128 

 
(5)  Definitions. In this rule, “generative artificial intelligence” means a computer system that 129 

emulates the structure and characteristics of input data in order to create derived synthetic 130 
content, including images, video, audio, text, and other digital content. 131 

 
Committee Note 132 

 
This new subdivision is intended to set forth guidance and standards when an opponent 133 

alleges that a proffered item of evidence is a “deepfake” — i.e., that it is an inauthentic item 134 
prepared by software programs using generative artificial intelligence.  135 

 
The rule sets out a two-step process for regulating claims of deepfakes. First, the opponent 136 

must set forth enough information for a reasonable person to find that the item has been fabricated 137 
in whole or part by the use of generative artificial intelligence. Thus, a broad claim of “deepfake” 138 
is not enough to put the court and the proponent to the time and expense of showing that the item 139 
has not been manipulated by generative artificial intelligence. A proponent should not in the first 140 
instance be required to show that every video or audio it proffers is not a deepfake. Second, if the 141 
opponent has shown enough to merit the inquiry, the proponent must then show to the court that 142 
the item is more likely than not authentic. While that Rule 104(a) standard is higher than what is 143 
ordinarily required for a showing of authenticity, it is justified because any member of the public 144 
now has the capacity to make a deepfake, with little effort and expense, and deepfakes have 145 
become more difficult to detect by jurors. It is therefore reasonable for the court to require a 146 
showing, by a preponderance of the evidence, that the item is not a deepfake, once the opponent 147 
has met its burden of going forward.  148 
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If the opponent satisfies its burden of going forward, the proponent will not establish 149 

authenticity simply by satisfying one of the illustrations of authenticity set forth in Rule 901(b). 150 
Rule 901(b) sets forth illustrations that “establish” the authenticity requirement — but that is in 151 
the context of the lower standard of proof set forth in Rule 901(a). So for example, testimony of a 152 
witness with knowledge (Rule 901(b)(1)) will provide evidence sufficient to support a finding that 153 
the item is authentic under Rule 901(a). But that knowledge will not ordinarily prove more likely 154 
than not that the item is authentic, especially given the opponent’s submission showing some 155 
likelihood of a deepfake. Requiring a stronger showing of authenticity is justified for the very 156 
reason that a person with “knowledge” may well think that the item is genuine when in fact it is a 157 
deepfake. 158 

 
This amendment covers specific proffered items as to which the opponent has presented a 159 

sufficient foundation of fabrication. It does not directly address another possible consequence — 160 
that because of the background risk of deepfakes, juries might be led to think that no evidence can 161 
be trusted. This phenomenon has been called the “liar’s dividend.” But rules are in place to combat 162 
claims that “you can’t believe anything you see.” To the extent evidence of such a broad point is 163 
proffered, it is subject to exclusion under Rule 403 for being distracting and confusing in the 164 
absence of the necessary foundation. See United States v. Peterson, 945 F.3d 144, 157 (4th Cir. 165 
2019) (finding that a demonstration of how easy it is to fake a text was properly excluded under 166 
Rule 403; the proposed demonstration “was an attempt to prejudice the jury—an attempt to 167 
confuse it by throwing the veracity of text message screenshots writ large into doubt, without any 168 
effort to identify a connection to Peterson's case.”). And to the extent the point is expressed by 169 
lawyers in argument, it is subject to the court’s inherent authority to regulate lawyer argument that 170 
is made without foundation in the evidence. See Lee v. City of Troy, 339 F.R.D. 346, 367–68 171 
(N.D.N.Y. 2021) (reversing the judgment for the defendant after defense counsel argued, without 172 
any basis, that the plaintiff’s videos were “manufactured” and stating that “attorneys may not make 173 
comments to the jury that are so inflammatory or so unsupported by the record as to affect the 174 
integrity of the trial.”). 175 

 
The requirements of the rule apply to authentication under either Rule 901 or 902. The risk 176 

of deepfakes extends to many of the items designated in Rule 902 as self-authenticating — most 177 
obviously newspapers and publications. 178 

 
The rule requires that an opponent pressing a deepfake argument must provide pretrial 179 

notice of the intent to present evidence of fabrication, so that the proponent of the item has a 180 
reasonable opportunity to respond. The purpose of the notice requirement is to assure that deepfake 181 
arguments under Rule 901 are resolved, if possible, before trial. The rule does not set forth specific 182 
time periods because the deepfake issue is likely to arise in different contexts, and the appropriate 183 
notice that a party with a deepfake argument must provide may well depend on whether it is a civil 184 
or criminal case and on whether the item of evidence is offered for impeachment. The rule provides 185 
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that a court might excuse the lack of pretrial notice, as there may arise situations in which the 186 
opponent discovers that an item may be a deepfake after the trial has begun.  187 

 
The term “generative artificial intelligence” applied in this rule is derived from Executive 188 

Order 14110 (Oct. 30, 2023). 189 
 

* * * 
 

At its May 7th meeting, the Committee concluded that this issue should also be considered 
with the assistance of technological experts and lawyers in the field at the Committee’s Fall 
meeting. The Committee is hoping to get input on whether an amendment should cover all AI as 
opposed to generative AI. In addition, the Committee hopes to get views on whether this 
amendment is necessary now, in the future, or at all. 

 
 C. Rules 703 and 606(b) and Constitutional Red Flags 
 

In Smith v. Arizona, 602 U.S. 779 (2024), the Supreme Court addressed whether a forensic 
expert may testify to a positive drug test by relying on and disclosing to the jury the testimonial 
hearsay of another analyst. The Court held that an expert’s disclosure to the jury of testimonial 
hearsay violated the defendant’s right to confrontation, even if the purpose of the disclosure was 
purportedly to illustrate the basis of the testifying expert’s opinion. At its May 7th meeting, the 
Committee considered whether the Court’s holding counsels or mandates some amendment to 
Rule 703, which allows experts to rely on hearsay but strictly limits the disclosure of that hearsay 
to the jury. The Committee determined that, to the extent that the Court was concerned about 
disclosure of the report as the basis of the expert’s testimony, there would be little to no impact on 
federal practice because Rule 703 already limits disclosure of inadmissible hearsay as the basis of 
the expert’s opinion. But if the Court’s decision is construed to apply also to the expert’s reliance 
on the lab report, it could have a substantial effect on federal practice because Rule 703 specifically 
allows the expert to rely on inadmissible hearsay if it is the kind of information on which other 
experts in the field would reasonably rely. 

 
The Academic Consultant to the Committee conducted a survey of lower court cases and 

presented her research, indicating that courts are split on whether Smith bars reliance on the 
testimonial report. The majority rule appears to be that Smith does in fact prohibit reliance by the 
expert on the testimonial hearsay. But the issue is still a live one, and it is an important enough 
question that it seems likely that the Supreme Court will resolve it in the not-too distant future. 
Therefore, the Committee voted to table any amendment to Rule 703.  

 
The Committee also discussed whether to add a “red flag” to Rule 606(b), which bars 

testimony from jurors about jury deliberations when a party is seeking to attack the verdict. In 
Peña-Rodriguez v. Colorado, 580 U.S. 206 (2017), the Supreme Court held that the defendant’s 
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Sixth Amendment right to a fair trial was violated when Rule 606(b) was applied to exclude 
racially biased statements of jurors. But after discussion, the Committee decided not to proceed 
with any amendment on this subject, and the question was taken off the Committee’s agenda. As 
to Peña-Rodriguez, its holding is clear, and it can reasonably be expected that courts and litigants 
will know about it and apply it in preparing for any hearing to attack a verdict. Moreover, any 
attempt to codify the ruling in Peña-Rodriguez threatens to impinge on the important policies 
promoted by Rule 606(b). 
 
IV. Minutes of the Spring 2026 Meeting 
 

A draft of the minutes of the Committee’s Spring 2026 meeting is attached to this Report. 
These minutes have not yet been approved by the Committee. 

 
Attachments:  
 

• Proposed amendments to Evidence Rule 609, with the recommendation that they be 
forwarded to the Judicial Conference for final approval. 
 

• Proposed amendment to Rule 902(1), with the recommendation it be released for public 
comment.  

 
• Proposed amendments to Rule 104(a) and (b), with the recommendation that they be 

released for public comment.  
 

• Draft Minutes of the Spring 2026 meeting of the Advisory Committee on Evidence Rules. 
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Washington D.C. 
 
The Judicial Conference Advisory Committee on the Federal Rules of Evidence (the 

“Committee”) met on May 7, 2026, at the Thurgood Marshall Federal Judiciary Building in 
Washington, D.C. 
 
The following members of the Committee were present:  
Hon. Jesse M. Furman, Chair 
Hon. Valerie E. Caproni 
Hon. Mark S. Massa 
Hon. Edmund A. Sargus, Jr. 
Hon. Richard J. Sullivan 
John S. Siffert, Esq.  
James P. Cooney III, Esq. 
Rene L. Valladares, Esq., Federal Public Defender (via Microsoft Teams) 
Elizabeth J. Shapiro, Esq., Department of Justice 
 
Also present were: 
Hon. James C. Dever III, Chair of the Committee on Rules of Practice and Procedure 
Professor Edward Hartnett, Reporter to the Standing Committee 
Hon. Edward M. Mansfield, Liaison from the Standing Committee 
Hon. Hannah Lauck, Liaison from the Civil Rules Committee 
Hon. Thomas Durkin, Liaison from the Criminal Rules Committee  
Professor Daniel J. Capra, Reporter to the Committee 
Professor Liesa L. Richter, Academic Consultant to the Committee 
Professor Joseph Kimble, Style Consultant to the Standing Committee (via Microsoft Teams) 
Beth Wiggins, J.D., Ph.D., Federal Judicial Center 
Timothy Lau, J.D., Ph.D., Federal Judicial Center 
Carolyn Dubay, Esq., Chief Counsel, Rules Committee Staff 
Bridget Healy, Esq., Counsel, Rules Committee Staff 
Shelly Cox, Management Analyst, Rules Committee Staff 
Rakita Johnson, Administrative Analyst, Rules Committee Staff  
 
Invited guests included (via Microsoft Teams): 
Professor Andrea Roth, UC Berkeley School of Law 
Professor Ronald Allen, Northwestern Pritzker School of Law 
Nicole Owens, Federal Public Defender (Idaho) 
Jami Johnson, Assistant Federal Public Defender (Arizona) 
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I. Opening Business 
 
 Judge Furman opened the meeting by welcoming the Committee and other participants and 
attendees. He noted that it was a pleasure to meet in person again following the virtual fall meeting 
that occurred during the government shutdown. He also welcomed Committee member Rene 
Valladares and Professor Cathie Struve, Academic Consultant to the Standing Committee, who 
both joined remotely. Judge Furman next welcomed two new regular attendees - Chief Judge 
Thomas Durkin of the U.S. District Court for the Northern District of Illinois, who will be serving 
as the liaison from the Criminal Rules Advisory Committee, and Professor Ed Hartnett, the newly 
appointed Reporter to the Standing Committee.  
 
 Next, Judge Furman recognized the invited guests who attended remotely. Professor 
Andrea Roth of the University of California Berkeley School of Law was present with regard to 
the Advisory Committee’s work on new Rule 707 regarding AI. Professor Ronald Allen of 
Northwestern Pritzker School of Law was present to offer remarks on the Rule 104(b) conditional 
relevance issue. The Chair also welcomed two members from the Federal Defenders’ community, 
Ms. Jami Johnson, Assistant Federal Public Defender from Arizona to offer feedback on the Indian 
Tribes issue under Rule 902, and Ms. Nicole Owens, Federal Public Defender from Idaho, who 
joined to provide insight with respect to potential new Rule 707 on machine-generated evidence.  
 
 Following general remarks and reminders on meeting logistics, Judge Furman informed 
the members about three items of interest. First, he advised members that in recognition of the 50th 
Anniversary of the Rules of Evidence in 2025, a short article was available on the USCourts.gov 
website to mark the event, and that additional materials will also soon be posted on the website. 
He also noted that there was a small celebration in New York during the November 2025 virtual 
meeting to share some cake to celebrate the occasion. Judge Furman thanked Ms. Dubay for her 
work to organize these events and projects.  
 
 Second, Judge Furman informed the Committee that a proposal to amend Rule 611, which 
was not ultimately adopted, did result in additions to the Federal Judicial Center’s Benchbook for 
United States District Courts to give guidance to trial judges who allow jurors to ask questions of 
witnesses. An amendment to Rule 611 that would have offered safeguards for trial judges wishing 
to allow juror questions was not proposed due to concerns expressed by some Standing Committee 
members that a rule change might encourage the practice of allowing juror questions. At Professor 
Capra’s suggestion, however, the Committee sent its draft proposal to the FJC for possible 
inclusion in the new Benchbook. The Benchbook excerpt on Rule 611 is found on page 36 of the 
agenda book and gives proper attribution to this Committee. Professor Capra commented that 
including the necessary safeguards for juror questions in the Benchbook was a very good result. 
 
 Third, Judge Furman offered his appreciation to Judge Richard Sullivan for his service on 
the Committee, which will end on September 30, 2026. Judge Furman commented that Judge 
Sullivan has been a stalwart member of the Committee since January 2021, despite extraordinary 
service also chairing the Judicial Conference Security Committee. He thanked Judge Sullivan for 
being an incredible member of the Committee during his time as Chair and noted that he would be 
missed and would leave big shoes to fill. Judge Sullivan thanked Judge Furman for the kind words 
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and said that it was a joy to be on the Committee even while serving on the Security Committee. 
With respect to security, Judge Sullivan remarked that it has been a difficult time for the security 
of judges, their families and our courthouses. Judicial security is also closely tethered to judicial 
independence, which is crucial for justice. Judge Sullivan also remarked on a quote on the state 
courthouse in New York. The quote from George Washington to Edmund Randolph, the first 
Attorney General of the United States, states that “the true administration of justice is the firmest 
pillar of good Government.” Through this quote, Judge Sullivan observed, Washington recognized 
that the courts were going to play a very important role in our democracy. Judge Sullivan expressed 
his feeling that it takes more than just judges for the true administration of justice, and that the 
work and members of the Committee epitomizes that fact by bringing together judges from every 
level of the federal judiciary, judges from state courts, leading academics in the field, practitioners 
who are the best at what they do, and staff who ensure the process moves forward. Jury trials are 
also crucial for liberty, for dignity, and for checking Government overreach, and the Committee is 
dedicated to ensuring that trials are fair.  

 
Next, Judge Furman asked if there was a motion to approve the Minutes of the Committee’s 

Fall 2025 meeting, which are found at page 14 of the agenda book. A motion was made and 
seconded and the minutes were unanimously approved. Judge Furman also directed members to 
the draft minutes of the January 2026 Standing Committee meeting, found at page 40 of the agenda 
book. Judge Furman noted that the Committee had only informational items before the Standing 
Committee at the January 2026 Standing Committee meeting, including feedback on proposed 
Rules 707 and 609 that had been published for public comment. Judge Furman then asked Ms. 
Dubay to provide an update on the status of proposed amendments to the rules. Ms. Dubay called 
the Committee’s attention to pages 91 and 92 of the agenda book, which cover the amendments 
that will go into effect December 1, 2026. She noted that Appellate Rules 29 and 32 and the 
Appendix of Length Limits were withdrawn for further consideration and were not delivered to 
Congress. Evidence Rule 801 was approved by the Supreme Court and was delivered to Congress 
on April 8, 2026, and, unless Congress acts, will go into effect on December 1, 2026. Ms. Dubay 
also provided a brief legislative update, referencing the legislative chart on page 95 of the agenda 
book, noting that there are no bills pending at this time would directly affect the Rules of Evidence. 

 
II. Proposal to Amend Rule 609 

 
The Chair next directed the Committee’s attention to Tab 2 of the agenda book and 

consideration for final approval of the proposed amendment to Federal Rule of Evidence 609. 
Judge Furman reminded the Committee that two proposed amendments to Rule 609 had been 
approved for public comment at the Spring 2025 meeting. The first would make the balancing test 
under 609(a)(1)(B) somewhat more exclusionary by adding the word “substantially.” The second 
would clarify that the ten-year period under Rule 609(b) ends on the date the trial begins. Both 
amendments were approved for publication and public comment by the Standing Committee with 
a few minor changes that are noted in the Reporter’s memorandum. The comment period closed 
in February 2026, and the public comment was almost uniformly positive. A wide range of 
organizations, including the Federal Magistrate Judges’ Association, the American College of 
Trial Lawyers, the New York City Bar Association, NACDL, and others strongly supported the 
amendment. There was only one slightly negative comment with respect to the 609(b) proposal, 
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which the Committee previously considered and rejected. There were a few comments that made 
relatively minor suggestions, but for reasons explained in the Reporter’s memorandum, the Chair 
did not recommend changes in response to those comments. Judge Furman flagged one comment 
that suggested amending Rule 609 to respond to the Supreme Court’s holding in Luce v. United 
States, which requires a defendant to testify and suffer impeachment before challenging a Rule 
609 ruling on appeal. Judge Furman noted that he shared the Reporter’s view that such a significant 
change to the Rule 609 proposal at this point would require republication. He noted that the 
Committee had previously considered the issue and had decided not to address it as part of this 
amendment package.  

 
Judge Furman highlighted a couple of minor changes to the proposed committee note that 

came from the Standing Committee. These included changing “the date of trial” to “the date trial 
begins” and using “specific instances of conduct” instead of “bad acts,” and adding “absent 
agreement of the parties” to the end. The Reporter further added that he was withdrawing a 
suggested addition to the end of the draft committee note in the agenda memorandum because it 
had not been vetted by the Department of Justice (DOJ). The Reporter also noted that the Standing 
Committee had suggested referencing the “existing rule” in the committee note instead of the 
“original rule.” As explained in a footnote on page 111 of the agenda book, the language “original 
rule” was retained to make it clear that the note was referring to the previous rule and not the one 
then in force. Judge Furman added that the Reporter had included an appendix with recent Rule 
609 rulings that suggested that some courts continue to misapply the rule.  

 
Judge Furman then solicited questions and discussion. On hearing none, Judge Furman 

called the question of whether to recommend that the Standing Committee give final approval to 
the proposed amendments to Rule 609. Upon a motion and second, and with two members 
opposed, the Committee voted to recommend final approval of the amendments to Rule 609. 

 
III. Deepfakes and Federal Rule 901 Governing Authenticity  
 
The Chair next directed the Committee’s attention to Tab 4 of the agenda book and the 

issue of amending Rule 901 that governs authenticity to include a new subsection that would 
regulate claims that proffered evidence is a deepfake generated by Artificial Intelligence (“AI”). 
The Chair explained that it was appropriate to discuss a proposed deepfake amendment before 
discussing proposed Rule 707 governing machine-generated evidence because any decision on 
how to proceed with respect to Rule 901 might impact next steps for Rule 707.  

 
Judge Furman summarized the Committee’s work on AI that began in 2023. He noted that 

one area of focus had been authentication issues relating to deepfakes - audio and video evidence 
that can be now easily fabricated using generative AI and is increasingly difficult to detect. He 
noted that the Committee had largely coalesced on the substance of proposed Rule 901(c) that 
appeared on page 224 of the agenda book. Rule 901(c) would impose a burden on an opponent 
challenging an item as a deepfake to present evidence sufficient to support a finding of fabrication. 
If the opponent satisfies that burden, then the burden would shift to the proponent of the evidence 
to demonstrate by a preponderance of the evidence that the item is authentic. This Rule 104(a) 
preponderance standard is higher than the typical prima facie standard that applies to issues of 
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authentication. Judge Furman emphasized that the higher standard is the key innovation in 
proposed Rule 901(c), because it would establish a standard that would require the court to engage 
in a more rigorous gatekeeping role. The big question for the Committee is whether a proposed 
amendment is warranted.  

 
Turning to the substance of the proposed rule and note, Judge Furman directed the 

Committee’s attention to the Reporter’s memorandum on pages 221-223 of the agenda book and 
to several changes made to the draft rule originally discussed by the Committee. The first change 
proposes to cover claims that evidence was fabricated by “generative AI,” as opposed to simply 
“AI.” The second change adds a notice provision to the text of the rule to ensure that deepfake 
claims are raised and resolved before trial. The third adds a definition of “generative artificial 
intelligence” to the text of the rule. Judge Furman noted that the language in the agenda book in 
subsection 4 of the draft rule on notice stated that “. . . the party claiming that an item is fabricated 
in whole or in part by generative artificial intelligence must . . .” Judge Furman suggested that this 
language could be simplified to refer to “a party challenging an item of evidence under this 
subdivision . . .”. The Reporter noted that the original language was drawn from the notice 
provision in Rule 807 that was amended in 2019, but explained that Judge Furman’s proposed 
change would be appropriate as it would be stylistic only. Judge Furman emphasized that the Rule 
901(c) notice provision should be a flexible one that requires sufficient notice to respond to the 
evidence at trial, and not a rigid requirement to provide written notice as in Rule 807.  

 
Judge Furman then invited discussion of draft Rule 901(c). One Committee member raised 

a question about limiting the proposal to “generative AI” and queried whether there are other ways 
of producing a deepfake that should also be covered by the proposed rule. The Reporter explained 
that the focus on “generative artificial intelligence” was intentional because other fakes are much 
more easily detectable. He explained that the current draft rule would apply only to items allegedly 
produced with generative AI and that standard authentication rules would continue to apply to 
other items of evidence. 

 
The Committee member then asked about defining “generative artificial intelligence” to 

allow courts and litigants to distinguish between generative AI and non-generative AI. He 
suggested that tracking a legislative definition and having consistency between definitions that 
would apply to both Rules 707 and 901(c) makes good sense, but he stated that he was unable to 
discern what was meant to be covered by the draft definition simply by reading it. The Reporter 
explained that the draft definition would capture synthetic content created by a computer. The 
Committee member noted that generative AI also can take existing, genuine content and make 
something else out of it. The Reporter explained that the draft definition was based on language in 
the Executive Order on AI, and that the draft provides a starting point for discussion utilizing 
language that is already in the law. He suggested that public comment might offer useful ideas for 
improving or refining the definition. Judge Furman observed that there are slight differences 
between the proposed definition of “generative AI” in the draft of Rule 901(c) and the more general 
definition of artificial intelligence in proposed Rule 707. He agreed with the Reporter that it makes 
sense to start with a definition already developed by the legislative or executive branches and to 
refine the definition through input from members of the public and specialists in the area. 
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Another Committee member suggested that the language in the notice provision should 
refer to “all parties” rather than simply to “opposing parties” to account for situations (such as co-
defendants) where parties are not technically opposing each other but may need notice of a 
deepfake claim. The Chair queried whether the language “all parties” would risk including parties 
who are no longer in the case. He noted upcoming changes to Civil Rule 41 to address parties who 
are no longer in the case. Another Committee member suggested that the most natural reading of 
the language “all parties” in the notice provision would be to reference existing parties only. 
Alternatively, the rule could refer to “all existing parties” or to “parties remaining in the case.” 
The Chair then suggested shortening the notice provision to require “pretrial notice of the intent to 
present evidence of fabrication so that all other parties have a reasonable opportunity to respond.” 
The Reporter and Committee members agreed that this language would best capture the intent of 
the notice provision.  

 
Another Committee member noted that Rule 807 requires “written” pretrial notice and 

asked whether Rule 901(c) should also require notice to be in writing unless otherwise ordered by 
the court. Judge Furman opined that requiring “written” notice might be too inflexible for AI 
objections. He explained that a discussion of deepfakes at a pretrial conference could be sufficient 
to provide the requisite notice without any writing. The Reporter explained that Rule 807, which 
governs residual hearsay, raises distinct notice concerns. He agreed that more flexible notice would 
be appropriate for Rule 901(c). All agreed that draft Rule 901(c) should not require notice in 
“writing.” The Reporter then read the updated notice language in subsection 4:  

 
Unless the court orders otherwise, a party challenging an item of evidence under 
this subdivision (c) must provide reasonable pretrial notice of the intent to present 
evidence of fabrication so that all other parties have a reasonable opportunity to 
respond to that evidence. 
 
The Chair then called upon Ms. Shapiro to weigh in regarding draft Rule 901(c) on behalf 

of the DOJ. She explained that the DOJ does not believe Rule 901(c) is ready for publication. That 
position notwithstanding, Ms. Shapiro offered input on the existing draft. She first opined that the 
notice provision would not function appropriately in criminal cases where it provides that notice 
is required “unless the court orders otherwise.” She predicted that notice would be routinely 
excused for criminal defendants because criminal defendants are unwilling to share trial strategy 
and judges are understandably reluctant to force them to do so. Ms. Shapiro also raised concerns 
about the definition of generative AI as applied to criminal matters, where evidence can be created 
through a combination of generative AI and other AI functions. She further highlighted situations 
in which the evidence against a criminal defendant is admittedly created through generative AI, 
such as in child exploitation cases where the government offers AI-generated images. She 
suggested that a defendant might seek to use Rule 901(c) to exclude such evidence as inauthentic. 
The Reporter explained that Rule 901(c) would not cover AI-generated images offered to prove 
an element of a child exploitation crime when the government concedes that the images are 
fabricated because this would not involve a deepfake being offered as something that it is not. Ms. 
Shapiro responded that prosecutors and the courts have been handling photo-shopped and edited 
evidence for many years. She opined that the existing Federal Rules of Evidence are adequate to 
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address the issue of potential deepfake evidence, and she suggested that the Committee has much 
more work to do before proposing a deepfake rule.  

 
One Committee member suggested removing the requirement that notice be given 

“pretrial” in favor of a simple provision requiring sufficient notice to give other parties a “fair 
opportunity to respond.” The judge would then be the arbiter of when that notice has to be given, 
and “fair” notice might not be given before trial in every instance. Ms. Shapiro reiterated her 
concern that, in criminal cases at least, a judge would be unlikely to enforce any notice provision 
against a defendant. The Reporter noted that the notice provision had been added to improve the 
draft at the DOJ’s suggestion. Another Committee member suggested that deepfake objections 
could be easily handled through motions in limine, even in criminal cases.  
  
 Another Committee member expressed sympathy for the DOJ’s concerns. She 
hypothesized that the government would generally not be the party seeking to admit deepfakes as 
genuine evidence, but that a criminal defendant might. She hypothesized a scenario involving a 
defense deepfake video depicting a cooperator in a damning situation. The Committee member 
opined that the government would not learn of the video until the defense pressed play at trial. The 
Committee member agreed that Rule 901(c) is premature, and suggested that it seeks to regulate a 
situation that has yet to arise with any frequency. She emphasized that a litigant would be 
committing a crime by proffering deepfake evidence, which remains a significant disincentive. 
She argued that the Committee could address the issue if it ever starts to arise in federal 
proceedings, armed with real-world examples. The Reporter asked what would happen under 
existing law if a defendant offered a deepfake video to incriminate a cooperator, suggesting that 
Rule 901(c) would afford the government more protection than it currently enjoys in such a 
scenario. The Committee member responded that the defense would be able to present the video 
under existing evidentiary standards, but that the obligations of the prosecution and defense remain 
symmetrical under existing law. She suggested that Rule 901(c) would create asymmetry between 
the prosecution and defense, Another Committee member added that the burden-shifting feature 
of draft Rule 901(c) is its principal innovation. He suggested that the government would obtain 
more information than it would currently under the proposed rule and ultimately would get the 
benefit of the higher standard of proof.  
 
 Ms. Shapiro next explained that the Committee note should not utilize the word “deepfake” 
because it is not definitionally appropriate where a “deepfake” may be created by generative or 
nongenerative AI. The Reporter responded that the term “deepfake” was used in the note 
colloquially as a term that everybody understands. Ms. Shapiro and the Reporter then discussed 
possible ways to define deepfakes created through generative AI as a way to narrow the types of 
fake evidence covered by the proposed rule. They also discussed the scope of the rule to clarify 
that it would include any item that can be generated by AI, images, photos, videos, reports, papers, 
and forgeries.  
 
 The Chair turned to the broader issue of whether the issue of deepfakes is ripe for rule-
making. The Reporter referred to his agenda memorandum detailing case law indicating that these 
issues are already arriving in federal and state courts. He noted a New York appellate opinion 
excluding a video on the grounds that it was a deepfake and was insufficiently authenticated. The 
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dissent in that case objected that the court was shifting the traditional burden of proof regarding 
authenticity, requiring the proponent of the evidence to prove that it’s not a deepfake in every 
instance. He noted a case in the Eastern District of Virgina in which the court held that witness 
testimony was sufficient to authenticate a video despite a credible deepfake challenge. He noted 
that draft Rule 901(c) would change both these results. He further referenced the FJC Survey of 
district, magistrate and bankruptcy judges regarding the incidence of deepfake arguments (page 
226 of the agenda book).  
 
 Judge Furman thanked the FJC for conducting the survey and explained that the FJC 
surveyed all federal trial court judges (district, magistrate, and bankruptcy) on their experience 
with deepfake challenges. Mr. Lau, present on behalf of the FJC, thanked his colleague, Ashley 
Walters, for her work on the survey and noted that she could answer any questions from the 
Committee. The Chair also summarized the survey, noting that there was a 45 percent response 
rate. Of the 931 judges who responded, only 15 reported having encountered a deepfake challenge. 
Of those who had not yet encountered such a challenge, 82 percent said that they would require 
some initial showing before entertaining a claim of fabrication, as would proposed Rule 901(c). A 
narrow majority of respondents without prior deepfake experience also said that the rules should 
be amended to address deepfake issues. Judge Furman also pointed to one noteworthy anecdote in 
the survey results in which a defendant pleaded guilty to obstruction of justice for fabricating 
audio/visual evidence that resulted in the indictment of another person. Although the deepfake 
issue came up only at sentencing and was not adjudicated, the anecdote suggests that these issues 
are emerging. Judge Furman further added that AI capabilities are advancing very quickly, and 
while issues may start to appear more in state courts (in family court cases, for example), the 
Federal Rules of Evidence are a model for the state courts. Judge Furman also acknowledged the 
slow pace of rulemaking, and emphasized that Rule 901(c) would not go into effect until December 
1, 2028 – even if published this summer. This could militate in favor of putting it out for public 
comment to gather information and feedback with respect to the definition of “generative AI” and 
an appropriate notice provision. The Reporter added that the public comments to Rule 707 
provided a number of helpful insights from the Innocence Project and other government groups, 
and suggested that it is important for the Committee to start addressing deepfakes. 
 
 One Committee member then pushed back on the premise that the deepfake issue is 
unprecedented and cannot be handled using existing rules. He noted that forgeries have long been 
difficult to detect and that trial judges have ample experience using the existing Federal Rules of 
Evidence to address such concerns. He opined that the Committee is not political and that there is 
no need to propose a rule addressing deepfakes in response to some voices clamoring for it. The 
Committee member emphasized that it is a crime to present deepfake evidence, that there are other 
laws that regulate in this arena, and that the Committee should wait to see how these issues appear 
in federal court before proposing a new rule. The Federal Public Defender disagreed, opining that 
this problem is coming for the federal court system and that the Committee should get ahead of it 
by publishing Rule 901(c), especially if the Committee decides to republish Rule 707 for additional 
public comment.  
 
 A Committee member followed up on whether federal judges could handle deepfake claims 
under existing rules. He queried whether the same burden-shifting approach embodied in Rule 
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901(c) could be applied to regulate claims of deepfake evidence without an amendment. Another 
Committee member pointed out that the current authentication rules require only a showing 
“sufficient for a jury to find” an item authentic – the low prima facie standard of Rule 104(b). 
Under the proposed Rule 901(c) draft, a trial judge would have to find an item of evidence 
authentic by a preponderance of the evidence before passing it on to the jury (once a credible 
deepfake showing is made by the opponent of the evidence). Rule 901(c) would thus make the trial 
judge the gatekeeper and raise the standard of proof above the existing standard. The Reporter 
added that, under current law, if there’s a credible charge of a deepfake video, for example, the 
proponent could simply respond with a witness who testifies that he “recognizes” the people in the 
video and that this would be sufficient to authenticate and send the potentially fabricated video to 
the jury. Under the Rule 901(c) proposal, the judge would determine, using the more likely than 
not standard, that the item is authentic before sending it to the jury. And a witness who recognizes 
people in the video would be insufficient to defeat a credible deepfake claim under that standard 
of proof. Judge Furman agreed, noting that the jury would not be able to discern whether the 
hypothetical video was a deepfake based on a witness’s testimony that he recognizes the people 
depicted in the video.  
 
 The Chair next turned to Ms. Shapiro to report on efforts by the DOJ to evaluate AI issues. 
Ms. Shapiro introduced Ms. Kira Antell from the Office of Legal Policy to discuss the issue. Ms. 
Antell explained that a beta version of a survey had been sent to the administrative law judge (ALJ) 
community to determine the importance of the type of technology used to create fake evidence. 
DOJ is working on the survey with the Bureau of Justice Statistics, and they are working through 
the Institutional Review Board. The goal is to receive results back in September. The survey covers 
a broad array of evidence and surveys ALJs regarding their needs in handling potentially fabricated 
evidence, whether it be a rule or additional training. A Committee member asked why the DOJ is 
surveying ALJs, rather than the litigating federal lawyers who deal with the presentation of 
evidence. Ms. Antell explained that the directive under the American Action Plan was to talk to 
the ALJ community and potentially to issue guidance to ALJs. The ALJ community deals with 
many unrepresented individuals and there is aa question as to whether forged documents are 
coming from these parties or even from represented parties. For example, many people are looking 
for SSI benefits or veterans’ benefits and may use AI or just traditional Microsoft Word to create 
fake reports or fake results. The goal of the survey is to better understand what ALJs are 
experiencing and does the mode of creation of the fake evidence matter to judges. Ms. Antell 
agreed that a useful follow-up to the ALJ survey would be one directed at litigators. 
 
 The Reporter suggested that the surveys and work being done by the DOJ would not help 
trial judges resolve claims of fabricated evidence. He explained that the unique undetectability of 
fabrications created by generative AI was the justification for Rule 901(c). He reminded the 
Committee that even the technology companies that develop AI tools cannot find a reliable 
discriminator that can detect fabrications created by generative AI. Ms. Antell asked whether the 
proposed rule would cover only audio/visual evidence or whether it would apply to other types of 
evidence. She cautioned that the rule as drafted may produce different outcomes depending on the 
type of evidence allegedly fabricated. For example, she suggested that an allegation about a forged 
signature created by ChatGPT may not be covered by Rule 901(c) if it is limited to “audio/visual” 
forgeries only. The Reporter responded that the rule as written applies to any item of evidence 
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created by generative AI and would not be limited to audio/visual evidence. Ms. Shapiro queried 
how an opponent could ever make the prima facie showing of fabrication required to trigger the 
higher preponderance standard under Rule 901(c) if deepfakes created by generative AI are 
completely undetectable. The Reporter acknowledged this difficulty but suggested that there are 
certain indicia of fakery that could satisfy the prima facie standard – such as the origin of the 
evidence on a particular device, or its placement among other genuine items. In any event, he 
explained that lay jurors are not equipped to detect deepfakes and that the draft rule would put trial 
judges, who are repeat players and who will gain experience, in charge of the authentication 
determination when a credible deepfake claim is made.  
 
 Judge Dever suggested that the Committee should consider first whether there is a problem 
that needs to be addressed by the proposed rule, whether the rule needs to include this burden 
shifting framework, and if so, why the burden shifting framework should be applicable only to 
fakes allegedly made with generative AI as opposed to all alleged forgeries. The Reporter 
answered that deepfakes created by generative AI are becoming much more prevalent and are 
easier to generate and much harder to detect than traditional forgeries. Another Committee member 
added that the premise of Rule 901(c) is that deepfakes created by generative AI present a question 
akin to expert testimony where the trial judge needs to act as the gatekeeper before sending the 
evidence to the jury. Another Committee member responded that he remained unconvinced that 
the issues presented by alleged deepfakes in the courtroom are materially different from the issues 
presented by more traditional forgeries. He suggested that litigants have had to call experts to 
authenticate signatures after claims of forgery and that such issues were not simply handed off to 
juries to decide unassisted under current law. Another Committee member strongly disagreed, 
arguing that generative AI is here now with people creating fabricated content every day. He 
suggested that publishing a rule on deepfakes would not be a public relations exercise but an 
important step toward protecting the integrity of the justice system given the inevitability of this 
content reaching the courtroom. The Committee member opined that it would be a mistake for the 
Committee not to be vigilant.  
 
 The Chair acknowledged the point that courts have capably handled claims of forgery 
under current law. Still, he suggested that there is something fundamentally different about AI-
generated deepfakes because: 1) they are very easy to create; 2) they are very difficult to detect; 
and 3) they can have an outsized impact on the jury when they are in audio/visual form. For 
example, if a jury sees or hears a recording of a defendant doing something, this is very impactful 
evidence that is difficult to disregard. He queried whether it may make sense to broaden the rule 
to cover all claims of fakery and not just generative AI, which would have the added benefit of 
eliminating the need for a definition of “generative AI.” The Reporter responded that the 
Committee could consider broadening Rule 901(c) but expressed reservations. He noted that such 
a change would alter the law in many settled areas, including authentication of social media 
evidence. The Reporter also explained that the justification for Rule 901(c) is the special problem 
presented by generative AI that calls for a change to authentication standards.  
 
 A Committee member asked whether an opponent of evidence under Rule 901(c) would 
still be permitted to present evidence of deepfakery to the jury once the trial judge evaluates the 
allegation and determines under the preponderance standard that the evidence is authentic and 
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admits it. The Reporter responded that this would be permitted and is allowed in connection with 
authenticity disputes even under current rules. The Chair agreed, noting that it would be similar to 
the handling of allegedly coerced confessions, where the court plays a gatekeeping role but a 
defendant may argue coercion before the jury. The Committee member queried whether it would 
make sense to apply Rule 901(c)’s burden shifting framework more broadly beyond just generative 
artificial intelligence. The Reporter responded that the distinct question with respect to generative 
AI is whether you need the trial judge to act as a gatekeeper before the evidence is sent to the jury. 
Once it gets past the gatekeeper, the opponent would remain free to present evidence on 
authenticity as can be done with respect to other evidence.  
 
 Another Committee member pointed to a case identified in the Reporter’s memorandum in 
which a criminal defendant argued that a video of him committing a sexual assault was simply a 
deepfake. The Committee member suggested that the government might benefit from the notice 
provision and the threshold showing required by Rule 901(c) in such circumstances. The Reporter 
noted that the court in that case held that the defendant’s deepfake allegation was a question of 
weight and not admissibility, and that Rule 901(c) would require a finding of authenticity by a 
preponderance if the defendant made a prima facie showing of deepfakery. Another Committee 
member pointed out that Criminal Rule 16(b) has a notice provision already that should provide 
the DOJ with appropriate notice in criminal cases. The Chair responded that, to DOJ’s point, notice 
is not always enforced as rigorously against criminal defendants as it is against the Government.  
 
 Ms. Shapiro suggested that a criminal defendant might raise a deepfake allegation at the 
last minute, forcing the Government to stop trial to come up with an expert. The Reporter countered 
that the Government would have only the burden of presenting prima facie evidence of authenticity 
unless the defendant first made the requisite showing of deepfakery – enough evidence for a 
reasonable person to believe the Government’s evidence is a deepfake. A bare defense allegation 
of a deepfake would not suffice. Judge Furman suggested that it might be fairly easy for a 
defendant to make the requisite showing to shift the burden to the Government. For example, the 
defendant could produce a sworn statement or affidavit that he was not the person depicted in a 
Government video. The Reporter suggested that the judge would have to find such evidence 
sufficient under Rule 104(b), but a simple claim deepfake would not shift the burden.  
 
 Ms. Shapiro added that the FJC survey results show that judges are dealing with deepfake 
issues in the absence of a bespoke rule. She suggested that Rule 901(c) might also encourage 
parties to raise deepfake claims, which will delay trials and force the Government to retain experts 
routinely. She suggested that having the trial judge act as gatekeeper may not improve the situation 
with respect to generative AI deepfakes given that they are so difficult to detect. She further 
emphasized that AI might be in a new and presently unforeseeable place in two years’ time given 
the race between content generators and content detectors and urged the Committee to await more 
technological development before taking action. The Federal Defender countered that he did not 
see the harm in going forward with publication for public comment that could add a lot of 
beneficial information for the rulemaking process.  
 
 The Chair then asked the Committee to consider the threshold question of whether to 
proceed with publication and public comment on Rule 901(c). Although the Committee may not 
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be ready to propose an amendment at this time, he suggested that public comment might provide 
important data on what is happening in the court system and from technological experts that could 
advance the Committee’s work on a deepfake rule. One Committee member expressed concern 
about publication for the purpose of gathering data. He noted that the Committee’s practice has 
traditionally been to publish a proposal when it is ready to propose a rule change. The Committee 
member opined that a decision to publish to gather data may not match public expectations 
surrounding publication of an amendment proposal. He suggested that there are other avenues for 
obtaining information other than the public comment process. Judge Furman noted that, according 
to Judge Dever, the Criminal Rules Committee had hosted a mini-conference that included subject-
matter experts to aid its work on Criminal Rule 17. Judge Furman suggested that such a conference 
could assist in formulating a deepfake rule. He added that if the decision was to not proceed with 
publication today, the Committee could devote time at its Fall meeting to such a mini-conference 
to delve further into these issues. He suggested thinking carefully about whom to bring, to include 
both litigators and technical experts to discuss the reality on the ground and how a rule could help. 
Judge Dever explained that the Criminal Rules Committee held a mini-conference after creating a 
workable draft of Rule 17 because concerns still existed. The Criminal Rules Committee used the 
mini-conference to explore the language of the working draft before publication. Judge Dever 
noted that while this takes a little longer, deliberation is a feature and not a bug of this whole 
process as we try to get it right.  
 
 The Reporter reminded Committee members that they had hosted two symposia on the 
problems of AI (one in Minneapolis and one in Washington DC), and that legal and technological 
experts had reported that generative AI is a real problem that needs to be addressed. One 
Committee member expressed support for the idea of another mini-conference, explaining that the 
earlier symposia had focused on understanding the world of AI, particularly for those who did not 
use it, and that a mini-conference in Fall 2026 could include input from lawyers to ask if AI 
presents a problem in the courtroom and how they encounter it. Judge Furman agreed that the 
earlier symposia were more educational and noted that a Fall 2026 symposia could provide 
concrete feedback on the Rule 901(c) working draft. He also noted that ChatGPT was introduced 
in 2023 and that there has been much progress since these earlier symposia. The DOJ expressed 
support for a mini-conference and Ms. Shapiro said she could assist with finding panelists.  
 
 Judge Furman suggested that, in light of the amount of disagreement on the Committee, 
and notwithstanding the fact that it would mean a delay of another year, the better course would 
be to have a mini-conference at the Fall 2026 meeting. Judge Furman stated that there would be 
no need for a Committee vote regarding public comment now given that plan, and that the issue 
of deepfakes would remain on the agenda. A mini-conference will allow for a deeper dive 
concerning the prevalence of deepfake issues, the need for a rule regulating those issues, and the 
merits of draft Rule 901(c). The Reporter suggested that the mini-conference would take place 
during the morning session of the Fall 2026 meeting and would involve two panels. The first panel 
would include AI experts who can opine as to the evolving operation of AI and the optimal 
terminology to be used in a rule regulating deepfake evidence. A second panel would include both 
criminal and civil litigators regarding their experience with deepfake issues in the courtroom. The 
Committee would then discuss the feedback and data received in the afternoon session. One 
Committee member expressed support for this plan of action, urging the Committee to include the 
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plaintiff’s bar in civil cases. The Federal Public Defender urged the Committee to keep the issue 
of deepfakes on the agenda, and emphasized the importance of including practitioners as part of a 
mini-conference.  
 
 Judge Furman stated that the issue of deepfakes would be kept on the agenda and that 
hearing no opposition, the Committee would host a mini-conference focused on this issue at the 
fall meeting. He then invited suggestions concerning the optimal structure for the mini-conference 
and regarding participants, including a mix of tech people and litigators in both civil and criminal 
cases.  
 

IV. Artificial Intelligence and Proposed Rule 707 
 
The Chair next directed the Committee’s attention to Tab 3 of the agenda book and a 

proposal to create new Federal Rule of Evidence 707, which is designed to impose reliability 
requirements on AI-generated evidence when it is offered without the testimony of an expert. 
Judge Furman stated that this proposed new rule would typically be considered for final approval 
because it had been through the publication and public comment process. But Judge Furman 
explained that, in contrast to the favorable comments received regarding the proposed amendment 
to Rule 609, the comments concerning proposed Rule 707 provided some cause to potentially hold 
off on final approval of Rule 707. He noted that the Committee could choose to revise and 
republish it now or could choose to combine consideration of Rule 707 with the deepfake draft 
and reevaluate both together at the Fall 2026 meeting.  

 
To briefly recap the Committee’s work on proposed new Rule 707, Judge Furman 

recounted that the Committee had approved proposed Rule 707 for public comment at the Spring 
2025 meeting. The rule would apply the Rule 702 reliability requirements on AI-generated 
evidence offered without an accompanying expert witness. The Standing Committee approved 
Rule 707 for public comment in 2025, and the comment period closed on February 16, 2026. There 
were two public hearings concerning the proposal and the Committee received 59 written 
comments by the deadline. The comments were mixed: only 3 comments expressed unqualified 
support; 27 supported the rule subject to revisions; and 27 opposed it. Themes among the criticisms 
included the overbreadth of the term “machine-generated evidence” utilized in the proposed 
provision, the vagueness of the “simple scientific instruments” exception, and the possibility that 
the rule would provide a pathway to admit AI-generated evidence without an expert. There were 
also some objections to tethering Rule 707 to the Rule 702 requirement, and there were a number 
of objections that the rule is premature. The Reporter’s memorandum addresses each of the major 
criticisms and concludes that the criticisms do not warrant abandonment of the rule.  

 
Judge Furman then explained potential changes to the published version of Rule 707 based 

on the public comments. These included the suggestion to use the term “artificial intelligence” 
instead of “machine-generated” to describe the coverage of the rule to be more precise and to make 
clear that the provision does not cover things like faxes, emails, cellphone extractions, and the like. 
A second change would be to delete the “simple scientific instruments” exception altogether. The 
third would add a notice requirement to the rule text. The issue of notice had previously been 
discussed only in the Committee note, based on concerns expressed by the DOJ and others. A 
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revision of proposed Rule 707 completed before the meeting included a flexible notice provision 
modeled on Rules 404 and 807. Although there were some suggestions that Rule 707 should be 
untethered from Rule 702 and that distinct standards should be applied to AI evidence, the Reporter 
recommended no change based upon these suggestions. He explained that applying different 
standards to expert opinion testimony and to AI-generated conclusions would be problematic 
because in many instances this evidence would be presented with an expert, making expert 
testimony based upon AI-generated information subject to two distinct standards. The Reporter 
acknowledged that it could be helpful to incorporate the relevant language from Rule 702 directly 
into Rule 707 rather than simply cross-referencing it. He explained that one big question remaining 
is whether an expert should be required to present this evidence to the jury or, at least, for purposes 
of demonstrating reliability to the trial judge.  

 
Judge Furman then directed the Committee’s attention to the Reporter’s memorandum at 

page 170 of the agenda book, explaining that it included three different versions of a revised rule 
707 for the Committee’s consideration. Version One would require an expert to establish reliability 
and therefore admissibility. Version Two would ordinarily require an expert to establish 
admissibility, but it would allow for exceptional circumstances in which the court could rely upon 
another source to show reliability, such as convincing validation studies that establish the 
foundation for the AI opinion. Version Three would require an expert, not only for admissibility, 
but also at trial to ensure there is a witness subject to cross-examination. This version would 
effectively collapse Rule 707 into Rule 702 insofar as it would require an expert in all cases.  

 
The Reporter added that the issue of expert foundation was the most important reason for 

offering the Committee three versions of a revised Rule 707. He explained that there were a 
number of public comments that advocated for an expert witness requirement, at least for the 
foundation for AI-produced evidence. The Reporter noted that there might be ways to ensure that 
AI-generated evidence is reliable without having to produce an expert, such as validation tests, 
unbiased studies, and the like. As things proceed technologically, it may be more likely that an 
expert is not necessary to establish the reliability of some AI output. He explained that Version 
Two, on page 173 of the agenda book, offers a middle ground on this issue by providing that 
admissibility is ordinarily established through an expert but doesn’t necessarily need to be. He 
explained that the notice requirement in the revised draft was taken from Rule 807, and that the 
draft included a carve-out for AI that can be judicially noticed. He offered the example of evidence 
of distances through Google Maps that is already judicially noticed by courts under Rule 201. 
Finally, he explained that the revised drafts include a definition of “artificial intelligence” taken 
from a statute.  

 
The Chair then thanked those who submitted public comments and testified at the hearings 

and noted that he found it quite helpful. As all agreed that the changes to proposed Rule 707 made 
after public comment were substantial, Judge Furman explained that the question for the 
Committee was whether to republish a revised version of Rule 707 for additional public comment, 
or to table further consideration of Rule 707 for now and make the Fall 2026 meeting focused on 
both AI rules together. Judge Furman acknowledged that Version Two of the revised Rule 707 
was likely the leading contender for republication if the Committee chose to take that route.  
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The Chair invited Ms. Shapiro, on behalf of the DOJ, and Ms. Nicole Owens, on behalf of 
the Federal Defenders, to offer their thoughts. He also sought feedback from Professor Roth, who 
has been involved in developing Rule 707 from the beginning. Ms. Shapiro explained that some 
of the DOJ’s concerns detailed in its letter regarding Rule 707 persist despite the revisions. She 
expressed concern about how Rule 707 would function in practice, as well as concern about the 
coverage of many machine-generated technologies commonly used in court that may depend upon 
some combination of AI and other technology. She further noted that the statutorily derived 
definition of “artificial intelligence” in the revised rule differs from the definition used by the DOJ. 
Ms. Shapiro appreciated the carve-out for judicially noticed artificial intelligence in the revised 
draft but opined that judicial notice is very subjective and not a reliable mechanism for exempting 
accepted technologies from Rule 707. The Reporter asked whether the DOJ would prefer nothing 
in the Rule to exempt reliable technologies. Ms. Shapiro stated that the DOJ would rather have no 
Rule 707 at all and suggested that trial judges currently are capable of regulating the need for 
experts and other information as a condition to presenting AI evidence under Rule 611. Ms. 
Shapiro explained that the DOJ believes that the issue of litigants presenting AI evidence in the 
absence of an expert witness remains an anticipatory problem that has yet to materialize in court. 
She stated that the DOJ favors consideration of Rule 707 at the Fall 2026 meeting alongside draft 
Rule 901(c). 

 
Ms. Owens offered a different perspective, stating that a rule covering AI-generated 

evidence offered without an accompanying expert witness is not premature. She explained that 
federal defenders are already seeing this kind of evidence coming into cases. She cited examples 
of such evidence described in the Reporter’s memorandum. Ms. Owens acknowledged that 
computers can assist in investigations and that certain machine-generated evidence may require no 
expert foundation. Still, she explained that concerns arise when generative AI is doing the work 
and analysis that normally an expert would do and that these concerns need to be addressed by a 
rule. Ms. Owens noted that a Cellebrite extraction that is simply a mirror of a phone or other device 
may not require an expert foundation. But she explained that, if the extracted information is fed 
into an AI tool to identify patterns or infer relationships, then this opinion output should be subject 
to a different analysis. For that reason, Ms. Owens opined that utilizing the Rule 702 reliability 
requirements, and allowing courts to require expert foundation for such output, is absolutely 
appropriate.  
 

Professor Roth thanked the Committee for its work, stated that the revised versions of Rule 
707 nicely addressed feedback received during public comment, and shared several observations. 
She first addressed the use of Cellebrite, and echoed Ms. Owens’ comments that its admissibility 
depends upon whether it is simply being used to extract data from a phone or is instead being used 
to analyze information, for example, to determine who’s a key contact and who’s not. Second, 
Professor Roth observed that under the status quo, a judge could admit an analytical conclusion by 
Cellebrite technology through a lay witness without any Rule 702 scrutiny. As to the subjectivity 
of a judicial notice carve-out in Rule 707, Professor Roth predicted that there would be a period 
of transition in which courts would coalesce around technologies appropriate for judicial notice. 
But she opined that the option of admitting analytical AI input without Rule 702 scrutiny is 
untenable. Professor Roth also suggested that the notice provision in Rule 707 should include a 
good cause exception akin to those in Rules 404 and 807 because defendants, either civil or 
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criminal, may not know prior to trial that they are going to need to call an expert. Finally, Professor 
Roth noted that Version Two of revised Rule 707 talks about “providing” an expert. She explained 
her assumption that this language was chosen deliberately and would not require that an expert 
would need to testify in all circumstances. She noted that litigants may offer an expert’s 
conclusions through an affidavit in current Daubert hearings.  
 

After hearing these perspectives, the Chair invited discussion of next steps. He explained 
that the Committee could either republish one of the revised versions of Rule 707 for another round 
of public comment or fold further consideration of Rule 707 into the Fall 2026 meeting. Committee 
members expressed a preference for Version 2 of revised Rule 707 and agreed that they would 
appreciate receiving additional feedback on that draft at the Fall meeting. Committee members 
expressed an interest in feedback from technological experts with respect to an appropriate 
definition of “artificial intelligence, as well as a desire for additional information about how 
litigants may demonstrate the reliability of AI-generated conclusions. The Chair of the Standing 
Committee also supported further study to obtain additional feedback on the revised draft of Rule 
707 from both AI experts and practicing lawyers. Committee members then unanimously agreed 
that discussions regarding Rule 707 should continue at the Fall 2026 mini-conference with a focus 
on Version 2 of revised Rule 707. The Chair concluded the discussion, stating that Rule 707 would 
be taken up at the Fall 2026 mini-conference. He noted that combining the consideration of Rules 
707 and 901(c) would create helpful synergy and would allow for potential publication of both 
proposed AI rules together.  
 

V.  Rule 902(1) and Indian Tribes and Nations 
 

The Chair next directed the Committee’s attention to Tab 6 of the agenda book and the 
proposal to amend Federal Rule of Evidence 902(1), the provision that allows self-authentication 
of the signed and sealed records of enumerated domestic government entities. The proposal would 
add federally recognized Indian Tribes and Nations to the list of entities whose sealed and signed 
documents are self-authenticating. Judge Furman provided a brief recap of the proposal’s history, 
noting that it was originally made by Judge Frizzell of the Northern District of Oklahoma and was 
briefly taken up by the Committee in the Fall of 2024. The Committee deferred consideration of 
the issue pending input from the DOJ. At the Spring 2025 meeting, the DOJ formally proposed 
amending Rule 902(1) to add federally recognized Indian Tribes and Nations to the list of covered 
entities. Judge Furman also noted that the Federal Public Defender community has consistently 
opposed the amendment and that both the DOJ’s and the Federal Defender’s memoranda have 
done an excellent job of squarely presenting the issues for the Committee’s consideration. After 
extensive discussion of the proposal at the last two meetings, the Committee solicited input from 
the Tribes on this issue. Judge Furman sent a letter to all federally recognized Indian Tribes and 
Nations, as well as to other representative groups and entities, explaining the proposal and seeking 
input. Judge Furman explained that a summary of the responses received were included in the 
agenda book. Judge Furman commented that the responses received were relatively small in 
number but were very supportive of amending the rule to add Indian Tribes and Nations.   

 
The Chair then directed Committee members to the Consultant’s memorandum prepared 

by Professor Richter at page 253 of the agenda book, which summarized the issues for the 
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Committee’s consideration. He then asked Professor Richter to offer remarks. Professor Richter 
thanked Judge Furman and focused on the feedback received from the Indian Tribes. She stated, 
as Judge Furman noted, that while sparse, the feedback was unanimously supportive and identified 
some additional factors supporting an amendment to Rule 902(1). Professor Richter explained that 
tribal leaders emphasized the value of self-authentication in civil litigation, as well as in the 
criminal context previously explored by the Committee. She informed the Committee that tribal 
leaders also emphasized the burdens on tribal governments in supporting and cooperating with 
criminal prosecutions as a result of the lack of self-authentication. Professor Richter explained that 
the responding Indian Tribes and Nations also emphasized the importance of tribal sovereignty 
and dignity and of allowing their records to be self-authenticating along with the records of other 
government entities.  

 
Professor Richter reported that she also evaluated the impact of the proposed amendment 

on criminal prosecutions. She concluded that the amendment would allow the Government to 
present a sealed and signed tribal record to prove the Indian status of either a defendant or a victim 
without any accompanying witness or certification, so long as the record satisfied a hearsay 
exception. The Government would not need to provide a live witness to authenticate tribal records. 
Nor would the Government need to provide a certification under Rule 902(11), the business 
records certification, if it were to rely on a different hearsay exception such as the public records 
exception. Thus, Professor Richter explained that an amendment would alter the status quo by 
allowing a tribal record alone to establish Indian status in a criminal case. Lastly, Professor Richter 
reviewed the open records statutes and codes of tribal Nations and governments discussed in her 
agenda memorandum. Professor Richter explained that she was unable to perform a 
comprehensive review of the open records acts of all 578 federally recognized Indian Tribes and 
Nations, but that she did locate sophisticated open records acts in several tribal Nations. She 
described the common features of the open records laws she reviewed, explaining that the Navajo 
Nation and the Cherokee Nation, for example, do not provide access to any information about 
individual members without their consent, and provide little access to other tribal records to non-
tribal members. Judge Furman also flagged the portion of the memorandum noting that five states 
have already changed their self-authentication rules or statutes to include Indian Tribes and 
Nations (Arizona, New Mexico, Wyoming, Oregon, and Washington). He noted that the proposed 
amendment to Rule 902(1) appeared on page 253 of the agenda book, along with a helpful 
Committee note on page 254. 

 
The Chair then asked the DOJ to offer comments on the proposal. Ms. Shapiro thanked 

Professor Richter for her fantastic memorandum and noted that the DOJ has written extensively 
on this issue and believes that an amendment is long overdue to respect tribal sovereignty and to 
treat the records of federally recognized Indian Tribes and Nations like the records of other 
government entities already included in Rule 902(1). She argued that there is no reason to require 
tribal records to surmount the many hurdles necessary to establish reliability under the business 
records exception to the hearsay rule. In addition, Ms. Shapiro noted that issues of Indian status 
are arising much more frequently now that Indian land covers much of the State of Oklahoma. She 
suggested that the amendment would also help Indian defendants who want to be tried by their 
Tribes, by making it easier for them to prove Indian blood. Ms. Shapiro further suggested that 
certifications satisfying Rule 902(11) that are currently utilized to authenticate tribal records may 
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present confrontation clause issues in criminal cases. The Reporter replied that every Circuit has 
rejected a confrontation clause challenge to Rule 902(11) certifications and that there is no 
confrontation problem for such certifications that do no more than authenticate an existing record.  

 
The Chair then invited Jami Johnson, Assistant Federal Public Defender for the District of 

Arizona, to offer feedback on the proposed amendment. Ms. Johnson thanked the Committee for 
the opportunity to speak and informed the Committee that, in addition to being an Assistant Federal 
Public Defender, she is an enrolled citizen of the Choctaw Nation of Oklahoma. Ms. Johnson 
raised a concern about the DOJ’s potential misunderstanding of the relevant statutes and stated 
that an amendment to Rule 902(1) would in no way help Indian defendants. For example, Ms. 
Johnson noted that the DOJ’s letter in support of the amendment stated that an Indian defendant 
potentially would need to prove the status of a victim to have a criminal case moved to tribal court 
and away from federal court. Ms. Johnson stated that this is incorrect because an Indian defendant 
may always be tried in tribal court for crimes committed on federal land, regardless of whether the 
victim is Indian or not Indian. Only where there is a non-Indian victim and the case does not 
involve a major crime, as defined by the Major Crimes Act, would there be a need for such proof. 
Ms. Johnson also noted that in her 11 years practicing federal criminal law in Indian country, she 
had never seen the federal Government attempt to charge a non-major crime committed on federal 
land, regardless of whether the victim was Indian or non-Indian. Even if this type of case did occur 
where the victim’s Indian blood was at issue, Ms. Johnson stated that there may be difficulty in 
accessing the records, whether self-authenticating or not. Based on this experience, Ms. Johnson 
did not see a benefit to this rule for Indian defendants.  

 
On the other hand, Ms. Johnson reported significant downsides with respect to criminal 

defendants’ ability to identify witnesses who may be called at trial to challenge tribal records that 
establish an element of the offense. For example, she noted that once the federal Government 
presents a tribal record with a signature and a seal, that essentially will end the inquiry into Indian 
status in most instances due to the lack of open records laws and the inapplicability of FOIA to the 
tribal Nations. Ms. Johnson emphasized that allowing tribal records alone to establish federal 
criminal jurisdiction would be particularly significant in Oklahoma, where many individuals with 
mixed tribal status live on reservations. Ms. Johnson also added that the status quo on 
authentication does not impair the Government’s ability to prove its cases and at the same time 
maintains important safeguards for the rights of criminal defendants.  

 
With regard to the supportive feedback received from some Tribes, Ms. Johnson also 

expressed concern about the very limited response rate regarding the proposed amendment. She 
noted that, while every one of the eight responding Tribes is a sovereign nation worthy of dignity 
and respect, only one of the respondents is a large Tribe: the Navajo Nation. She further noted that 
the Chickasaw Nation was the only medium-sized Tribe to respond to the Committee’s request for 
feedback. She explained that all other responding Tribes are small, having fewer than 10,000 
members with some having fewer than 1,000 members. Given that feedback was solicited from 
578 Tribes, Ms. Johnson emphasized that the positive response received was very limited in nature. 
She further suggested that a Tribe may be reluctant to express opposition to a proposal rooted in 
respect for tribal sovereignty even if it had concerns about its application.  
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Judge Furman thanked Ms. Johnson for her comments and invited Committee members to 
ask questions. One Committee member asked Ms. Johnson for clarification regarding the 
significance of mixed occupancy of tribal land for the accuracy of tribal records. Ms. Johnson 
explained that such mixed occupancy does not affect the accuracy of tribal records but sweeps 
more criminal defendants and victims into federal court whose status is unclear or ambiguous. She 
explained that when a party’s identity is an element of an offense, it becomes much more important 
to adequately investigate and produce evidence of status when that status is unclear or ambiguous. 
Judge Furman asked whether this status element is more likely to be contested or potentially 
contested in those circumstances. Ms. Johnson responded that uncertainty may not lead to a contest 
if there was adequate investigation on the front end. For example, she noted that defendants do not 
contest status in the large majority of these cases currently, because the defender has access to 
reliable documents and can interview custodians if necessary. She suggested that allowing these 
documents to be self-authenticating could increase instances in which a defender has legitimate 
doubts concerning Indian status but has no avenue to dispel those doubts in advance of trial.  

 
Judge Furman then asked about the certification that the Government currently must 

present under Rule 902(11) to self-authenticate tribal records as business records. He suggested 
that, in his experience, the Government obtains this certification relatively close to trial. Judge 
Furman asked when defendants typically receive those certifications, and what kind of 
investigation is typically conducted in that scenario. Ms. Johnson explained that timing depends 
on the circumstance, and that in the vast majority of these cases, there’s no dispute regarding Indian 
status that requires an investigation. She suggested that there is no consistent timing for receiving 
these certifications but that they are typically received a week before trial, which allows defense 
counsel to interview the tribal custodian to understand the recordkeeping practices and to subpoena 
the tribal custodian to testify if there are genuine concerns.  

 
A Committee member then asked Ms. Johnson whether she was suggesting that the 

Committee should infer that tribal Nations are critical of the proposed amendment from the low 
rate of response to the request for feedback. Ms. Johnson responded that she did not intend to 
suggest that Tribes are critical of the proposed change based on the lack of widespread response. 
Still, she suggested that tribal Nations that harbored concerns about the proposal could reasonably 
conclude that abstaining from comment was superior to offering affirmative criticism of a proposal 
grounded in tribal sovereignty. She wanted to highlight for the Committee that 98% of tribal 
Nations offered no response and that the positive feedback received did not reveal a groundswell 
of support from tribal leaders. Ms. Johnson added that she does not view self-authentication as a 
matter of dignity or sovereignty, but as a matter of forgery. She suggested that there is nothing 
respectful or dignified about having inauthentic documents purporting to emanate from your Tribe 
admitted into evidence.  

 
Ms. Shapiro highlighted for the Committee many instances in which self-authenticating 

documents currently are used to establish an element of a criminal offense and explained that 
allowing self-authenticating tribal records to establish the necessary status element of a criminal 
offense would be no different. Moreover, she emphasized that a defendant may always challenge 
authenticity, even if a tribal record is admitted. Ms. Shapiro reiterated that there is no rational 
reason for allowing the many entities already listed in Rule 902(1) to present self-authenticating 
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documents while denying the same treatment to sovereign Tribes. One Committee member asked 
whether it was appropriate for the Committee to determine the status of tribal documents given the 
treaties that govern relationships with tribal Nations. He asked whether the sovereign Tribes should 
retain full control over the status of their own records. The Chair noted that only records that a 
Tribe chose to sign and seal would become self-authenticating under an amended rule. The 
Committee member agreed that the Tribes could prevent self-authentication by declining to sign 
or seal particular records and was satisfied that the Tribes would retain control over the status of 
their own records even under an amended Rule 902(1). 

 
The Chair then called the Committee’s attention to the draft of the proposed amendment 

and Committee note on pages 253 and 254 of the agenda book. He suggested two separate 
Committee votes: 1) regarding approval of the rule text and 2) regarding the content of the 
Committee note. The Committee first voted to approve publication of the text of Rule 902(1) for 
public comment, with only the Federal Public Defender opposing.  

 
The Committee next considered the language of the proposed Committee note. Professor 

Richter explained two bracketed items in the proposed Committee note for the Committee to 
consider. She directed the Committee’s attention to the first bracketed item appearing on lines 14 
through 17 on page 253 of the agenda book that contained a reference to Federal Rule of Criminal 
Procedure 6(e) that the DOJ included in its original Rule 902(1) proposal. Professor Richter 
reminded the Committee that it had previously discussed whether Rule 6(e) – which addresses the 
disclosure of grand jury information to tribal officials – offers an apt comparison for Rule 902(1) 
(which addresses the admissibility of tribal records). She noted that the draft Committee note 
utilized a “cf.” cite to indicate that Rule 6(e) offers a distinct but helpful analogy. Professor Richter 
noted that the second bracketed section appeared on page 254 of the agenda memo at lines 27 
through 30. She explained that this bracketed material was added as a result of tribal feedback and 
emphasizes that the amendment concerns authenticity only, that other evidentiary requirements 
continue to apply (such as hearsay rules, relevance, and Rule 403), and that parties may still 
challenge the authenticity of the covered public documents at trial if there is a genuine dispute. 
The Reporter suggested that the second bracketed section should be its own paragraph and that he 
favored cutting out the final five words (“where authenticity is generally disputed”). He noted that 
a defendant can always challenge authenticity, and the Committee note should not appear to add a 
condition for doing so. With that change, the Reporter stated his support for including the material 
in the second bracketed section. Judge Furman recognized those suggestions as friendly 
amendments with respect to the second bracketed section on page 254, making the section a new 
paragraph, and striking the words “where authenticity is genuinely disputed.”  

 
As to the first bracket, the Reporter stated that using a “cf.” signal to indicate the distinction 

between Criminal Rule 6(e) and Rule 902(1) was helpful. Judge Furman offered that he did not 
think the reference was necessary but saw no harm in it. Judge Furman suggested that the points 
made by the second bracketed section should go without saying because Rule 902(1) covers only 
authentication, but stated that he saw no harm in including the language and some potential benefit 
in underscoring the point that authenticity can be challenged at trial even if tribal records are 
admitted. Ms. Shapiro questioned whether the “cf.” suggestion in the first bracket came from the 
DOJ, and Professor Richter stated that it was included in the draft Committee note accompanying 
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the DOJ’s original proposal in May 2025 to show that tribal sovereignty was otherwise recognized 
within the Federal Rules. Ms. Shapiro opined that this was intended as a point of argument, and 
that the citation did not need to be included in the Committee note. The Chair recognized this as a 
friendly amendment to remove the first bracketed citation, which was accepted by the Committee. 
Ms. Shapiro confirmed that the DOJ was fine with including the second bracketed section, as 
modified by the Committee’s discussion.  

 
Judge Furman then called for a vote regarding approval of the proposed Committee note 

for publication, as amended to remove the first bracketed section with the “cf.” citation and with 
the second bracketed section modified in the two ways proposed by the Reporter. Upon a motion 
and second, the Committee voted to accept the changes to the Committee note and to publish it for 
publication, with one objection.  

 
VI. Smith v. Arizona and Rule 703/ Peña-Rodriguez and Rule 606(b) 

 
 The Chair next raised the issue of the Supreme Court’s decision in Smith v. Arizona and 
whether amendments to Rule 703 are needed to reflect that decision. He referred members to 
Professor Richter’s excellent memorandum on this issue, found at Tab 6 of the agenda book, at 
page 295.  
 
 Judge Furman provided the Committee with a recap of the issue, stating that in Smith, the 
Supreme Court held that a prosecution expert’s testimony violated the confrontation clause of the 
Sixth Amendment when the expert conveyed the testimonial statements of an absent forensic 
analyst to support the testifying witness’ opinion. The question for the Committee is whether that 
decision warrants an amendment of Rule 703, which permits experts to rely on otherwise 
inadmissible information in forming an opinion, and in certain circumstances, subject to a stringent 
balancing test, to disclose that information to the jury. Thus far, the Committee has been of the 
view that an amendment to Rule 703 is not needed in the event that Smith is construed to prohibit 
only the disclosure of testimonial hearsay by an expert because Rule 703 already prohibits such 
disclosure absent satisfaction of a stringent balancing test. On the other hand, Judge Furman noted 
that if Smith is interpreted more broadly to prohibit expert reliance on testimonial hearsay as well, 
that would pose a bigger problem for Rule 703, which authorizes expert reliance on inadmissible 
information when other experts would reasonably rely upon the information. Judge Furman 
observed that there is an emerging and deepening split on the issue of whether Smith regulates 
expert reliance on testimonial hearsay, and that many courts have construed the ruling to reach 
expert reliance upon testimonial hearsay, as well as disclosure of that information to the jury.  
 
 In light of that developing case law, Judge Furman reminded the Committee that it had 
requested a Reporter’s memo proposing a “red flag” amendment to Rule 703 that would at least 
signal that inadmissible basis information may not be relied upon or disclosed under to Rule 703 
when doing so would violate the Constitution. He acknowledged that the rules can never be applied 
in a way that violates the Constitution, but noted the concern that an unwary litigant or court might 
apply Rule 703 in an unconstitutional manner. Judge Furman also emphasized, as set forth in 
Professor Richter’s memorandum, that there had been 88 decisions citing Smith in the six-month 
period between the Committee’s last meeting and the completion of the agenda memorandum. He 
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highlighted that the Massachusetts Supreme Court held that its state law counterpart to Rule 703 
“no longer comports with the right of confrontation.” Judge Furman also noted that in light of the 
deepening split, it seems very likely that the Supreme Court will return to this issue in the near 
future and resolve the question of whether Smith applies beyond disclosure to expert reliance on 
testimonial hearsay. If the Supreme Court were to extend Smith to prohibit all reliance on 
testimonial hearsay, Judge Furman stated that the argument in favor of amending Rule 703 would 
be much stronger. Conversely, he noted that there would be a weaker case for an amendment if 
the Court were to clarify that the holding forecloses only the disclosure of testimonial hearsay.  
 
 Judge Furman reminded the Committee that it had also decided to reconsider whether to 
amend Rule 606, which prohibits post-verdict juror testimony regarding jury deliberations, to add 
a constitutional exception reflecting the Supreme Court’s 2017 decision in Peña-Rodriguez. In 
Peña-Rodriguez, the Court held that the Sixth Amendment right to a fair and impartial jury requires 
post-verdict juror testimony when a juror makes a clear statement indicating that racial animus 
was a significant motivating factor in the decision to convict. Judge Furman noted that Rule 606 
clearly conflicts with Peña-Rodriguez as written because it prohibits post-verdict juror testimony 
to impeach a verdict and offers no exception for such racially biased statements. Judge Furman 
also commented that most courts have narrowly construed Peña-Rodriguez to be limited to 
circumstances where there are clear statements of racial or ethnic animus. He explained that the 
argument for amending Rule 606(b) to include a constitutional “red flag” would be similar to the 
argument for amending Rule 703. On the other hand, Judge Furman emphasized that Rule 606 
applies to a post-verdict situation in which courts generally are not having to make snap judgments 
about admissibility. He further noted that courts and litigants appear to be pretty familiar with the 
law in this area. Judge Furman concluded his introduction by noting that if the Committee is going 
to amend Rule 703 to provide a constitutional red flag, there’s an argument for doing the same 
with respect to Rule 606.   
 
 Professor Richter added that Rules 606(b) and 703 stand on slightly different footing 
because it is clear that Rule 606(b)(1) as drafted is inconsistent with the Constitution as interpreted 
in Peña-Rodriguez. She noted that the extent to which Rule 703 may be capable of unconstitutional 
application in a criminal case remains unclear. She echoed Judge Furman, noting that most courts 
have narrowly construed the Peña-Rodriguez exception to Rule 606(b)’s no impeachment rule. 
She highlighted one notable exception — a Sixth Circuit opinion that extended the ruling to the 
civil context. Professor Richter directed the Committee’s attention to one proposed amendment 
alternative for the Committee’s consideration that appeared on pages 309 and 310 of the agenda 
book that would track the language in Peña-Rodriguez specifically to avoid any potential 
expansion of the constitutional exception through rulemaking. She noted that concerns about the 
unintended expansion of the constitutional exception to the no-impeachment rule through 
rulemaking was a significant factor in the Committee’s decision to table a Rule 606(b) 
constitutional amendment in 2018. Given that the case law has not shown any significant 
expansion of the exception in the nine years since Peña-Rodriguez was decided and given that 
three states have amended their versions of Rule 606 to include specific language tracking Peña-
Rodriguez, Professor Richter explained that the Committee may wish to consider this narrow 
amendment alternative. She explained that a second, more generic, amendment alternative was 
also provided on pages 313 and 314 of the agenda book for the Committee’s consideration. She 
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explained that this generic alternative would offer more flexibility in case of future expansion of 
the constitutional exception to the no impeachment rule.  
 
 Judge Furman then opened the issue up for discussion. One Committee member supported 
the Rule 606(b) narrow fix but expressed the view that Rule 703 was not ripe for amendment. 
Judge Dever added that he believed that the Supreme Court would grant review on the Rule 703 
issue. Judge Dever noted that the Standing Committee was generally skeptical of red flags in the 
rules. He offered examples, such as Rule 16 of the Federal Rules of Criminal Procedure that does 
not address Brady and Giglio and Rule 47 of the Civil Procedure Rules that does not mention 
Batson challenges. He opined that judges and lawyers are well aware of the constitutional issues 
underlying these rules despite the lack of red flags in rule text. As to Rule 606, Judge Dever also 
noted that there is no indication in the case law that judges are misapplying Rule 606 to exclude 
testimony required by Peña-Rodriguez. He also emphasized the Supreme Court’s lengthy defense 
of the no-impeachment rule in Peña-Rodriguez and the policy choice that Congress made to 
prohibit post-verdict juror testimony in most circumstances. Judge Dever also opined that the 
proposed language in the narrow amendment alternative did not accurately track the holding in 
Peña-Rodriguez. He cautioned that the broader, more flexible amendment alternative would 
broadly expand the decision in a way that is inconsistent with the policy choice that Congress 
made. Judge Dever noted a similar issue that came up with respect to Criminal Rule 23 at the 
height of COVID regarding the defendant’s ability to ask for a bench trial over the government’s 
objection. He stated that he believed that the Committee was wise nine years ago in tabling 
amendments to Rule 606, and that there had been no problems in applying Rule 606(b) in the 
intervening nine years that warranted any fix.  
 
 Professor Richter agreed with Judge Dever that there was no indication in the case law that 
that judges or lawyers are missing the Peña-Rodriguez issue. She further acknowledged the 
difficulty in drafting an amendment that tracks the decision exactly. For example, she noted that 
the draft on page 310 of the agenda book would apply in the civil context because it covers 
“verdicts” and not only “convictions” and that the holding in Peña-Rodriguez applied only in the 
criminal context.  
 
 The Reporter then commented that the idea of the red flag is not that judges are unaware 
of the law, but that unschooled defense attorneys might not know that there is a constitutional 
argument out there because the Rule does not address it. He explained that it is also suboptimal to 
have a rule of evidence that is unconstitutional when applied as written and that this amendment 
would resolve that problem. But the Reporter also agreed that a line has to be drawn because 
there’s a potential constitutional argument in every single case, and where to draw that line is 
difficult. Judge Furman noted that if the Committee were drafting Rule 606 today, it may proceed 
differently, but the question for the Committee is whether to revisit the issue nine years later. 
 
 Judge Furman then returned to consideration of potential amendments to Rule 703 and 
asked if anyone was aware of any cert petitions on the proper interpretation of Smith. Ms. Shapiro 
responded that she had not checked but that in all likelihood, one would be filed soon. With that 
context, Judge Furman then suggested that the Committee hold off on addressing Rule 703 to await 
a decision by the Supreme Court.  
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 After hearing no objection to holding off on amendments to Rule 703 until the Supreme 
Court weighs in, Judge Furman then asked for the Committee’s thoughts on moving forward with 
an amendment to Rule 606. On the one hand, he noted that there is an argument for an amendment 
because the rule on its face is unconstitutional. On the other hand, he acknowledged that an 
amendment may be a solution in search of a problem. Judge Dever then reiterated the concern that 
the Standing Committee might wish to see a much stronger argument for revisiting Rule 606, 
especially because many rules may have case law that calls their application into question and 
because tracking the language, as Professor Richter noted, would be very difficult to do in the rule. 
Judge Dever also emphasized that a Rule 606 inquiry comes after trial, and that the Court in Peña-
Rodriguez described the many mechanisms in place to prevent juror issues during a trial, such as 
voir dire, juror misconduct being reported during a trial, and polling.  
 
 The Reporter also commented that an amendment may sometimes be appropriate after a 
Supreme Court decision to make a rule operable, such as the amendments to Rule 803(10) that 
Professor Richter noted in her memorandum. He offered that this change was not a red flag because 
it was necessary to make the rule operable. Judge Dever agreed that Rule 803(10) was a good 
example of a needed amendment. Judge Furman also agreed, remarking that if there were an easy 
way to conform Rule 606(b) to the Constitution, as was done with Rule 803(10), then there would 
be a stronger argument for an amendment. But he acknowledged that even the narrow approach 
proposed for Rule 606 could not be completely coextensive with Peña-Rodriguez.  
 
 Following this discussion, the Chair asked the Committee to vote on whether to keep Rule 
606 on the agenda, noting that the Committee would continue to monitor Rule 703 to see if the 
Supreme Court weighs in. Judge Furman suggested that, unless there’s a strong argument for 
revisiting it, Rule 606 should be removed from the agenda. One Committee member asked if the 
Standing Committee would oppose an amendment to Rule 606, and Judge Dever responded that 
he spoke only for himself but rested on the issues he raised. Another Committee member also 
asked if an amendment with general introductory language such as “unless otherwise provided” 
would be helpful, and Judge Dever again suggested that the Standing Committee may have the 
same concerns. With no more comments, and upon a motion and second, and with no opposition, 
Rule 606 was removed from the agenda. 
 

VII. Possible Changes to Rules 104(a) and (b) 
  
 The Chair next addressed the last issue on the agenda, potential amendments to Rule 104. 
He directed the Committee’s attention to the Reporter’s memorandum found behind Tab 7, starting 
at page 333 of the agenda book. Judge Furman explained that Rule 104 governs the court’s role in 
deciding preliminary questions about the admissibility of evidence. The first provision for the 
Committee’s consideration is Rule 104(a), which provides that the court must decide preliminary 
questions about whether evidence is admissible. This rule, however, does not actually specify the 
standard of proof that the court must apply. Judge Furman explained that the Supreme Court held 
in the Bourjaily case that the standard for admissibility is preponderance of the evidence, but that 
standard does not appear in the rule. Judge Furman then explained that the Committee is also 
considering amendments to Rule 104(b), which governs “conditional relevance,” that is, when the 
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relevance of certain evidence depends on whether a fact exists, then proof must be introduced 
sufficient to support a finding that the fact does exist. He explained that some commentators, most 
notably Professor Allen who was an invited guest at the meeting, have criticized the idea of 
conditional relevance as distinct from relevance generally. In the Huddleston case, the Supreme 
Court construed the Rule 104(b) standard to require sufficient evidence for a reasonable juror to 
find that a conditional fact exists. 
 
 Judge Furman then summarized the two recommended amendments, noting that if the 
Committee were drafting the rules in the first instance, it could do better than the existing rules. 
The first recommended change would be to add the preponderance-of-the-evidence standard 
explicitly to Rule 104(a), thus codifying the Supreme Court’s holding in Bourjaily. The second 
recommended change would be to eliminate the concept of conditional relevance in Rule 104(b) 
and replace it with a uniform standard applicable to all relevance questions.  
 
 Judge Furman noted that one of the principal questions was whether to proceed with any 
amendment at all, with the case for amending Rule 104(a) fairly straightforward. Judge Furman 
observed that this issue arose in connection with the amendment of Rule 702 in 2023. In addition, 
one of the comments in connection with proposed Rule 707 also flagged that that rule contained 
no reference to the standard of proof. Judge Furman noted that the absence of an express burden 
of proof can also cause problems, as the Reporter’s memo indicated with respect to the standard 
applicable to party opponent statements under Rule 801(d)(2)(A). Judge Furman added that while 
widespread evidence of problems may not exist, there are salutary reasons for an amendment to 
clear up the rule. The Reporter added that part of the reason to amend Rule 104(a) to add the 
standard of proof is to cut off potential arguments that its absence is significant where other rules 
address it. Adding the standard of proof would also be helpful to the unschooled lawyer because 
there is no way to discern the standard without legal research.  
  
 As to Rule 104(b), Judge Furman stated that he would give Professor Allen an opportunity 
to speak as one of the leading experts on the issue of conditional relevance, noting that there is an 
argument that the whole notion of conditional relevance is incoherent, unnecessary, and 
complicated. He reminded the Committee that it had discussed whether this rule is causing 
problems at its Fall 2025 meeting, which he explained was certainly something that should be 
considered in deciding whether to proceed. Judge Furman also pointed out that the Reporter’s 
memo catalogued cases showing that courts have been confused by the concept of conditional 
relevance, most notably a 10th Circuit case from just this last year, which made the observation 
that conditional relevance is “very blurry and that a savvy lawyer can basically turn any question 
of relevance into a 104(b) conditional relevance question.” Having said that, Judge Furman also 
commented that one question that he would like to address to Professor Allen and the Reporter is 
whether the confusion is impacting outcomes in cases.  
 
 Professor Allen then thanked the Committee for inviting him to speak and began his 
remarks by acknowledging the influence of the Federal Rules of Evidence. That said, Professor 
Allen opined that some mistakes were made in the original drafting of the Rules and that the 
understanding of certain issues had changed since the original enactment. Professor Allen then 
explained that part of the problem with Rule 104(b) is that the Rules as written suggest a difference 
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between relevancy under Rule 401 and conditional relevancy under Rule 104(b). But he noted that 
there is always a reason why evidence is relevant, whether that reason is found in the record itself, 
or simply in the mind of the decision-maker. For example, Professor Allen explained that if you 
try a case in Iowa involving nitrogen fertilizer, you don’t need to put in evidence that nitrogen 
fertilizer is a dangerous commodity because jurors in Iowa are well aware of the properties of 
nitrogen fertilizer. In New York, you do. As another example, Professor Allen referenced a case 
in his casebook about a prison fight in which the disputed issue was who was the first aggressor. 
The defendant wanted to introduce evidence that when the guards came to his cell, they were 
putting on leather gloves. This prison was in a town where the prison was the main employer, and 
everybody knew that when the guards went to a cell putting on gloves, they intended to have a 
fight. The evidence of the gloves obviously increases the probability that the defendant was acting 
in self-defense. But if you try that case in New York or Chicago, people don’t know that custom 
or practice in the prison. The only difference in these cases is the source of the knowledge 
necessary to connect this evidence by a chain of logic to the consequence. The evidence connecting 
the facts may be in the record or may be general knowledge already in the mind of the decision-
maker.  
 
 Professor Allen characterized Rule 104 as a “mess” for all the reasons the Reporter 
described in his agenda memo and argued that forcing litigants and courts to distinguish between 
Rule 401 and Rule 104(b) relevance was a waste of resources. Professor Allen acknowledged that 
the issue of whether Rule 104(b) is worth changing is up to the Committee, and that the conceptual 
mess as he described it may not be a sufficient reason to amend the rule. Still, Professor Allen 
opined that all of the litigation efforts currently required to address Rule 104(b) issues could be 
avoided if the rule provided a simple, straightforward, reasonableness determination about the 
relevancy of evidence. Professor Allen also drew from personal experience as a consultant to law 
firms in complex cases and described a tremendous amount of effort and resources used to evaluate 
these questions. He explained that a reasonableness inquiry under Rule 104(b) would allow the 
trial judge to determine if a reasonable factfinder could see the connection between the evidence 
and the fact of consequence, and, if not, the judge could tell the litigants that they have to produce 
evidence. Professor Allen concluded his remarks by expressing the hope that the Committee would 
take this issue further and dig into the real transaction costs created by Rule 104(b) that are hidden 
by the cases.  
 
 Judge Furman thanked Professor Allen for his presentation and noted that the Reporter had 
identified Rule 104(b) as the worst rule in the Federal Rules of Evidence and the one he would 
most like to change. Judge Furman then directed Committee members to the proposal to amend 
Rule 104 on page 353 of the agenda book. Judge Furman explained that when he presented this 
issue to the Standing Committee at the January 2026 meeting, he had suggested that it would be a 
question of whether to proceed with both amendments or neither. He reported that there was some 
sentiment on the Standing Committee that there would be some virtue in continuing to move 
forward with Rule 104(a) even if the Committee decided not to address Rule 104(b). He explained 
that adding the preponderance standard to Rule 104(a) would be helpful for lawyers unfamiliar 
with Bourjaily and, further, that the Committee would likely include a standard of proof if it were 
writing Rule 104 today. The Reporter supported the idea of seeking Committee feedback and then 
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holding a vote regarding Rule 104(a) first. He also noted that the case law indicates problems 
applying Rules 104(a) and 104(b) that amendments could address.  
 
 The members then discussed the proposed amendment to Rule 104(a) to add the 
preponderance standard of proof. One Committee member commented that he had always found 
the distinction between Rule 104(a) and (b) and the necessary standards of proof in various 
circumstance unnecessarily confusing. Ms. Shapiro added that the DOJ supports the change to 
Rule 104(a) to add the standard of proof.  
 
 Based on this feedback, and with no other comments, Judge Furman called the question 
about whether to approve the amendments to Rule 104(a) for publication and public comment. 
This would involve the proposed language on page 353 of the agenda book and would add a 
sentence “Unless otherwise provided in these rules, the proponent must establish the existence of 
a preliminary fact by a preponderance of the evidence.” Upon a motion and a second, and with no 
objection, the Committee approved the amendment to Rule 104(a) for publication and public 
comment, along with the draft Committee note.  
 
 Judge Furman then moved on to consideration of amendments to Rule 104(b), the so-called 
conditional relevance rule, calling the Committee’s attention to the proposed amendments on page 
253 of the agenda book. The Reporter explained the benefits of eliminating the concept of 
dependency created by the concept of “conditional relevance.” He explained that this concept is 
problematic and confusing because the relevance of every item of evidence is dependent upon 
everything else. Another benefit of the proposed amendment is that it would no longer require 
“proof” that must be introduced sufficient to support a finding. This is helpful where the relevance 
question is not only about “proof” of relevance but also about logic and experience — somebody 
can determine that evidence is relevant without “proof.” Under the new formulation, the Reporter 
explained that evidence would be relevant if the court determines the trier of fact could reasonably 
find that the requirements of Rule 401 have been met. In making that determination, the 
amendment would allow the court to consider “the evidence itself, other evidence, and common 
knowledge and experience.” The Reporter opined that this new language would also be helpful 
because Rule 401 currently contains no standard of proof.  
 
 Committee members then discussed the proposed amendments to Rule 104(b). One 
Committee member expressed support for the new language in the first sentence of the proposed 
amendment, arguing that it tracks the argument that lawyers must make to the judge on relevance 
issues. He expressed some concern about the “common knowledge and experience” language in 
the second sentence — suggesting that jurors are already reminded to rely upon common sense in 
their instructions and that it would be odd for an Evidence rule to direct a judge to use common 
sense. Another Committee member did not fully support the changes because judges routinely 
consider the issue of relevance with no problems. The Reporter explained that the change would 
address the standard of proof that the judge must apply in determining a relevance question, 
language that could also be added to Rule 401. The Committee member responded that this change 
is not needed in either place. Another Committee member expressed concern that the proposed 
amendment appears to define relevance in a slightly different manner than Rule 401. In addition, 
the Committee member observed that the proposed amendment would seem to change the purpose 
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of Rule 104(b), which could lead to more confusion. The Reporter responded that the amendments 
were not intended to change Rule 401, only to provide guidance for a judge in determining whether 
the standards of 401 have been met. Judge Furman interjected that the Committee might have 
added the amended language to Rule 401 if it were drafting from scratch, but that it was important 
to preserve the architecture of the existing rules in crafting amendments and that placement in Rule 
104(b) would make more sense at this point in the history of the Rules.  
 
 Another Committee member asked whether Rule 104(a) would apply to all preliminary 
questions of admissibility except relevance under the proposed amendments, with Rule 104(b) 
covering only questions of relevance and deferring to the jury in appropriate circumstances. The 
Reporter agreed, explaining that the reason for that allocation is the idea that judges are no better 
at determining relevancy than juries are, but that judges are superior arbiters of other admissibility 
requirements, such as whether an expert’s testimony is reliable. Another Committee member asked 
if the problem with the current rule is that it generates confusion between the concepts of 
“conditional relevancy” and “conditional admissibility.” The Reporter agreed, explaining that 
courts sometimes apply the lower Rule 104(b) standard of proof to questions of conditional 
admissibility — such as the coconspirator exception — when those questions do not raise 
relevancy concerns and should be handled by the higher preponderance standard of proof. The 
Reporter opined that an amendment would alleviate some of this confusion, though it would need 
to retain language about “connecting up” admissibility requirements with later proof.  
 
 The Chair then referenced Professor Allen’s remarks that substantial resources are wasted 
in trying to figure out the concept of conditional relevance and the necessary “conditions.” He 
asked if trial judges or litigators were seeing resources wasted on litigating some of these issues 
or experiencing the confusion that we see in some of these cases. One Committee member 
responded that she had not seen problems with these rules in all the time she has litigated and 
presided over trials and sees the proposed amendment as a fix in search of a problem. She opined 
that people understand the idea that A is relevant only if B also can be proven. The Reporter noted 
that the cases did not reveal problems with judges so much as the parties who misconceive 
conditional relevance, although some cases did indicate that judges had made mistakes in this 
regard as well. Another Committee member argued that the amendment would be helpful because 
it would give the litigator language to explain to the judge why evidence should, or should not, be 
admitted. And while judges can instinctively make relevance decisions, this language has been 
missing from the dialogue and arguments in court. Ms. Shapiro added that DOJ practitioners do 
not seem to have a problem with this although it does come up. She added that the proposed 
amendments set out two different standards, a preponderance standard for preliminary questions 
of admissibility, and a lower sufficiency standard for relevance. She suggested that the way in 
which the amended rule would divide these concepts could be confusing and suggested a general 
preponderance standard for admissibility determinations with an “exception” for relevance 
determinations all in Rule 104(a). The Reporter responded that the Committee could not eliminate 
Rule 104(b) altogether without damaging the architecture of the Rules. 
  
 Although the Committee had been considering the amendment to Rule 104(b) separately 
from the previously approved amendment to Rule 104(a), Judge Furman asked whether both Rules 
104(a) and 104(b) have to be amended together to avoid making Rule 401 questions subject to a 
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preponderance standard under an amended Rule 104(a). The Reporter agreed that an amendment 
to Rule 104(a) without a corresponding change to Rule 104(b) could be read to impose a 
preponderance standard for all relevance determinations that are not “conditional.” The Federal 
Public Defender opined that both provisions should be amended because the concept of conditional 
relevance is extremely confusing and unnecessary.  
 
 Based on this discussion, Judge Dever made some suggested changes to the proposed Rule 
104(b) language. To avoid any conflict with Rule 401, he suggested that Rule 104(b) could be 
amended to read that: in deciding relevance, “the court determines whether the trier of fact could 
reasonably find that the requirements of Rule 401 have been met.” The Reporter noted this change 
as a friendly amendment. Another Committee member offered another friendly amendment to 
structure Rule 104(b) in exactly the same way as subsection (a). This would add language 
providing that to establish that evidence is relevant, “the proponent must demonstrate to the court 
that a trier of fact could reasonably find . . .” The Reporter suggested that Judge Dever’s language 
was more direct and stated that it was not clear how this change was structured like (a). The 
Committee member explained that (a) says “the proponent must establish the existence of a 
preliminary fact by a preponderance of the evidence” and that (b) could also say that “the 
proponent must demonstrate, et cetera” to establish that evidence is relevant. At this point, the 
Chair suggested a break to coalesce around proposed changes to the draft amendments to Rule 
104(b). Committee members then offered feedback on the changes and the Federal Public 
Defender member noted that he had to leave the meeting but would vote to move forward to 
publication and public comment for amendments to both (a) and (b) as a package.  
 
 Following the break, the Chair reconvened the meeting to share a revised version of the 
proposed changes to Rule 104(b) for discussion. This included a change to the first sentence in 
Rule 104(b) so that it reads: “To establish that evidence is relevant, the proponent must 
demonstrate to the court that the trier of fact could reasonably find that the requirements of Rule 
401 have been met.” Ms. Shapiro confirmed that she had withdrawn an earlier suggested revision 
to include the word “information” as foundation for a relevance finding because a jury could 
consider only “evidence” and not outside information available only to the judge in determining 
relevance. With these changes to the draft amendment, the Chair asked the Committee to vote on 
whether to amend Rule 104(a) and (b) together, or do nothing at all. Another Committee member 
suggested that the language in the second sentence of the proposed amendment to Rule 104(b) that 
read “In making its determination” was awkward because the first sentence no longer discussed 
the court making a determination. The reporter agreed and asked whether modifying the second 
sentence to read: “In making its relevance determination, the court may…” All agreed that this 
was a good fix. With this change, and upon a motion and a second, and with no opposition, the 
Committee voted to recommend amendments to Rule 104(a) and (b) to be published for public 
comment.  (The Chair confirmed with the Federal Public Defender member after the meeting that 
he too supported the proposal as modified.) 
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VIII. Closing Matters 
 

The Chair closed the meeting by inviting Committee members and liaisons to offer 
suggestions for panelists to participate in the Fall 2026 mini-conference regarding draft Rules 707 
and 901(c), which will include a panel of technical experts to help the Committee understand the 
technology and refine definitions, and a panel of judges and practitioners to address the AI issues 
they are confronting and to comment on whether the proposed rules would provide a solution.  

 
Judge Furman then thanked Judge Sullivan again for his service on the Committee and 

observed that the work of the Rules Committees shows government at its best. Although the rule-
making process can be lengthy, he noted that it is a sign that the Committee is being appropriately 
cautious and considerate. Judge Furman also thanked the members of the Rules Committee Staff 
for their assistance and reminded the members that the next meeting will be in Boston, 
Massachusetts on October 15, 2026. The meeting was then adjourned.  
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PROPOSED AMENDMENTS TO THE 
FEDERAL RULES OF EVIDENCE1 

Rule 609. Impeachment by Evidence of a Criminal 1 
Conviction 2 

(a) In General. The following rules apply to attacking3 

a witness’s character for truthfulness by evidence of4 

a criminal conviction:5 

(1) for a crime that, in the convicting jurisdiction,6 

was punishable by death or by imprisonment7 

for more than one year, the evidence:8 

(A) must be admitted, subject to9 

Rule 403, in a civil case or in a10 

criminal case in which the witness is11 

not a defendant; and12 

(B) must be admitted in a criminal case in13 

which the witness is a defendant, if14 

the probative value of the evidence15 

1 New material is underlined in red; matter to be omitted is 
lined through. 

Proposed Amendments for Final Approval (Evidence Rules)
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substantially outweighs its prejudicial 16 

effect to that defendant; and 17 

(2) for any crime regardless of the punishment, 18 

the evidence must be admitted if the court can 19 

readily determine that establishing the 20 

elements of the crime required proving—or 21 

the witness’s admitting—a dishonest act or 22 

false statement. 23 

(b)  Limit on Using the Evidence After 10 Years. This 24 

subdivision (b) applies if more than 10 years have 25 

passed since between the witness’s conviction or 26 

release from confinement for it, (whichever is later) 27 

and the date that the trial begins. Evidence of the 28 

conviction is admissible only if: 29 

(1)  its probative value, supported by specific 30 

facts and circumstances, substantially 31 

outweighs its prejudicial effect; and 32 
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(2) the proponent gives an adverse party 33 

reasonable written notice of the intent to use 34 

it so that the party has a fair opportunity to 35 

contest its use.  36 

     * * * * * 37 
 

Committee Note 38 
 

Rule 609(a)(1)(B) has been amended to provide that 39 
a non-falsity-based conviction should not be admissible to 40 
impeach a criminal defendant unless its probative value 41 
substantially outweighs the risk of unfair prejudice to the 42 
defendant.  Congress allowed such impeachment with non-43 
falsity-based convictions under Rule 609(a)(1), but imposed 44 
a reverse balancing test when the witness was the accused. 45 
That test is more protective so as not to infringe on the 46 
accused’s constitutional right to testify. The amendment 47 
underscores the importance of applying a protective balance. 48 
The amendment also makes the balancing test consistent 49 
with that in Rule 703. Courts are familiar with the 50 
formulation “substantially outweighs” as the same phrase is 51 
used throughout the rules of evidence to describe various 52 
balancing tests. Cf. Rule 403.  53 

 
If a conviction is inadmissible under this rule, it is 54 

inappropriate to allow a party, under Rule 608(b), to inquire 55 
into the specific instances of conduct underlying that 56 
conviction. Rule 608 permits impeachment only by specific 57 
acts that have not resulted in a criminal conviction. Evidence 58 
relating to impeachment by way of criminal conviction is 59 
treated exclusively under Rule 609. 60 
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Nothing in this rule prohibits the use of convictions 61 
to impeach by way of contradiction. Such impeachment is 62 
governed by Rule 403. So for example, if the witness 63 
affirmatively testifies that he has never had anything to do 64 
with illegal drugs, a prior drug conviction may be admissible 65 
for purposes of contradiction even if not admissible under 66 
Rule 609. See United States v. Castillo, 181 F.3d 1129 (9th 67 
Cir. 1999) (unequivocal denial of involvement with drugs on 68 
direct examination warranted admission of the witness’s 69 
drug activity under Rule 403).  70 

 
A number of courts have, in a kind of compromise, 71 

admitted only the fact of a conviction to impeach a defendant 72 
in a criminal case.  Thus the jury hears only that the 73 
defendant was convicted of a felony, not what the crime was. 74 
Absent agreement by the parties, that solution is problematic 75 
because convictions falling within Rule 609(a)(1) have 76 
varying probative value, and admitting only the fact of 77 
conviction deprives the jury of the opportunity to properly 78 
weigh the conviction’s effect on the witness’s character for 79 
truthfulness.  80 

 
In addition, Rule 609(b) has been amended to set an 81 

endpoint by which the rule’s 10-year period is to be 82 
measured. The lack of such an endpoint in the original rule 83 
has led courts to apply various endpoints, including the date 84 
of the charged offense, the date of indictment, the date of 85 
trial, and the date the witness testifies. The rule provides for 86 
the date that trial begins as the endpoint, as that is a clear and 87 
objective date and it is the time at which the factfinder begins 88 
to analyze the truthfulness of witnesses.  89 
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_________________________________ 
 

Changes Made After Publication and Comment 
 
The Committee Note was slightly altered to 

emphasize the prejudice that may occur if a court allows the 
jury to hear that the accused committed a felony, but not tell 
the jury what the felony was.  

 
Summary of Public Comment 

 
Bobby Levine, Esq., (USC-RULES-EV-2025-

0034-0003) objects to the proposed amendment to Rule 
609(b), contending that the date of indictment is preferable 
to the date of trial for assessing whether the conviction falls 
within the rule.  

 
Melody Brannon, Esq., (USC-RULES-EV-2025-

0034-0004), writing on behalf of the Federal Defender and 
Community Defender members of Defender Services 
Advisory Group (“DSAG”) strongly supports the proposed 
amendment to Rule 609(a)(1)(B). She states that “this 
Committee must amend the rule to address the judicial 
misapplication of the test, which is due in part to the 
appellate courts’ standards of reviewing Rule 609 issues and 
evidence issues more broadly.” She also states that  the 
prevailing application of the current test “violates 
defendants’ constitutional rights by chilling the right to 
testify” and that “social science does not support the 
proposition that impeachment by prior convictions 
contributes to the truthseeking goal it seeks to serve.” 

 
Aspen Griffing, Esq. (USC-RULES-EV-2025-

0034-0005) states that “[a]dding the necessity of evidence 
under 609(a)(1)(b) to be substantially more probative than 
prejudicial provides a much needed safeguard on 
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defendants’ rights” but that “the rule should calculate the 
time frame under 609(b) to extend to the date the defendant 
offers testimony.” 

 
Leah Brown, Esq. (USC-RULES-EV-2025-0034-

0008) supports the proposed amendment to Rule 
609(a)(1)(B) because it “better safeguards a defendant's right 
to testify.” She notes that the risk of impeachment 
“discourages defendants from sharing their side of the story, 
even when their testimony is crucial for a fair trial.” Ms. 
Brown also agrees with the proposed endpoint in Rule 
609(b), contending that “lack of clarity regarding the ten 
years creates unnecessary uncertainty for both defendants 
and their attorneys.” She concludes that “[t]ogether, these 
revisions promote consistency, fairness, and transparency. 
Most importantly, they uphold the broader goals of the 
criminal justice system by ensuring that defendants feel 
empowered to testify without being unfairly burdened by 
convictions that do not accurately reflect their honesty.”  

 
Elliot Ashley, Esq., (USC-RULES-EV-2025-0034-

0010) approves of the amendment but argues that the term 
“substantially” must be “better defined for the rule to have 
its intended effect.” 

 
Elizabeth Schultz, Esq., (USC-RULES-EV-0034-

0011) approves of both proposed changes to Rule 609.  As 
to the amendment to Rule 609(a)(1)(B), she states that the 
addition of the word “substantially” is “necessary because it 
gives more appropriate weight to the stakes involved when a 
defendant testifies in a criminal case, and it removes existing 
inconsistency within the Rules.” Ms. Schultz argues that  the 
amendment “will encourage more careful judicial analysis 
and promote fairer trial outcomes for defendants.”  As to the 
proposed amendment to Rule 609(b), Ms. Schultz states that 
the “clarification is a welcome improvement” and that “[b]y 
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explicitly defining the relevant time frame and anchoring it 
to the trial date, which is a clear and unambiguous endpoint, 
the amendment promotes uniformity and predictability in the 
measurement application.” 

 
The Federal Magistrate Judges Association, 

(USC-RULES-EV-2025-0034-0017), supports the 
proposed amendment to Rule 609 providing for more 
protection of criminal defendants from impeachment with 
prior convictions. The Association states: “The proposed 
addition of ‘substantially’ is likely to have the effect of 
courts considering more carefully the admission of such 
evidence.  The FMJA endorses this change because it 
minimizes the potential for prejudice to criminal defendants 
and focuses the jury on the conduct at issue in the trial rather 
than the individual’s past conduct.” 

 
The American College of Trial Lawyers, (USC-

RULES-EV-2025-0034-0030), supports the proposed 
changes to Rule 609. As to Rule 609(a)(1)(B), the College 
states that the amendment “will help effectuate Congress’ 
intent to provide robust, but fair, protections for criminal 
defendants.” As to the proposed amendment to Rule 609(b), 
the College “agrees with the Committee that the date of trial 
is the date that is most easily administered, the least 
susceptible to manipulation, and that it is a proper date for 
determining the credibility of a witness who is going to 
testify at the trial.” 

 
The New York City Bar Association, (USC-

RULES-EV-2025-0034-0046), strongly supports the 
proposed amendment to Rule 609(a)(1)(B). It states that, as 
currently applied by courts, “Rule 609(a)(1) imposes an 
unwarranted burden on criminal defendants’ right to testify 
and, ultimately, to a fair trial.” It concludes that “[t]he 
proposal to raise the standard that must be satisfied before 
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the admission of a prior conviction for the purpose of 
impeaching a defendant-witness’s credibility will help 
reduce this burden, bring the rule in line with its original 
intent, and promote a fairer adversarial process.” The 
Association concludes that the amendment “will hopefully 
restore the intended balance that Congress meant to strike 
when Rule 609 was enacted.” 

 
The National Association of Criminal Defense 

Lawyers, (USC-RULES-EV-2025-0034-0052), strongly 
supports the proposed amendment to Rule 609(a)(1)(B). It 
states that the amendment “marks an important step toward 
enhancing the fairness and integrity of our judicial system. 
By strengthening the threshold governing the admissibility 
of prior convictions for the purpose of impeaching a 
defendant-witness’s credibility, we move closer to ensuring 
that every defendant receives a fair trial.”  

 
The American Association for Justice, (USC-

RULES-EV-2025-0034-0057), supports the proposed 
amendment to Rule 609 “as a small step toward greater 
fairness.”  

  
The Coalition for Prior Impeachment Reform, 

(USC-RULES-EV-2025-0034-0059), supports the 
proposed amendment to Rule 609(a)(1). It states that “[w]e 
know from our research and efforts that change is hard to 
achieve in the prior conviction impeachment sphere. We 
therefore express our appreciation for the fact that after years 
of work . . . a proposal has reached this stage.” The Coalition 
concludes that the proposed amendment “has the potential to 
limit the extent to which Federal Rule of Evidence 
609(a)(1)(B) detracts from ascertaining the truth.”  

 
University of Connecticut Law School Students, 

(USC-RULES-EV-2025-0034-0066), “write to express our 
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strong support for adding the word ‘substantially’ to Federal 
Rules of Evidence 609(a)(1)(B)’s balancing test.” The 
students state that the current rule “derails Congress’ 
intention to offer strong protections for defendants and 
serves to deter defendants with prior convictions from 
testifying.” They conclude that “[t]he addition of the word 
“substantially” will serve as a promising first step in creating 
a judicial system that protects defendants’ rights and furthers 
the purpose of the Federal Rules of Evidence.” The students 
go further and ask the Committee to propose abrogation of 
Rule 609, and state that “[j]ust as the 2020 amendment to 
Rule 404(b) became a barrier to meaningful reform of that 
Rule, we are concerned the 2026 Rule 609 amendment will 
become a barrier to true reform or elimination of the Rule.” 

 
The New York Council of Defense Lawyers, 

(USC-RULES-EV-2025-0034-0075), strongly supports the 
proposed amendment to Rule 609(a)(1)(B). The Council 
states that there is a “wide disparity” in the case law in 
applying the balancing test of the rule, with some courts 
applying it carefully “while others almost routinely admit 
prior convictions as impeachment evidence.” The Council 
believes that the amendment “will not materially affect 
courts in the former category; it will signal to the latter courts 
that the Rule’s balancing test is not to be taken lightly, with 
the result that fewer convictions that have little to do with a 
defendant’s character for truthfulness are admitted.” 
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PROPOSED AMENDMENTS TO THE  
FEDERAL RULES OF EVIDENCE1 

 
 

Rule 902.  Evidence That Is Self-Authenticating 1 
 

* * * * * 2 
 

(1) Domestic Public Documents That Are 3 

Sealed and Signed. A document that bears: 4 

(A)  a seal purporting to be that of the 5 

United States; any state, district, 6 

commonwealth, territory, or insular 7 

possession of the United States; a 8 

federally recognized Indian Tribe or 9 

Nation; the former Panama Canal 10 

Zone; the Trust Territory of the 11 

Pacific Islands; a political subdivision 12 

of any of these entities; or a 13 

department, agency, or officer of any 14 

entity named above; and 15 

 
 1 New material is underlined in red. 
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(B) a signature purporting to be an 16 

execution or attestation. 17 

     * * * * *  18 
 

Committee Note 19 
 

The rule has been amended to provide that a sealed and 20 
signed document from a federally recognized Indian Tribe 21 
or Nation is entitled to the same presumption of 22 
authenticity as a comparable document from the 23 
government entities currently listed in Rule 902(1)(A). 24 
The amendment thus recognizes the sovereignty of Indian 25 
Tribes and Nations. Furthermore, self-authentication of the 26 
public documents of Indian Tribes and Nations will allow 27 
for more efficient proof of tribal records in federal court 28 
and will conserve the valuable resources of tribal officials 29 
who often had to appear in court to authenticate documents 30 
prior to the amendment.  31 

 
Under the Federally Recognized Indian Tribe List Act 32 

of 1994 (P.L. 103-454), the Secretary of the Interior 33 
publishes a list of all federally recognized Indian tribes in 34 
the Federal Register, through which courts may identify 35 
covered Tribes and Nations. The amendment permits self-36 
authentication of the qualifying sealed and signed 37 
documents of any Indian Tribe or Nation that is federally 38 
recognized as of the date that the document is offered into 39 
evidence.  40 

 
The amendment concerns authenticity only; other 41 

evidentiary requirements continue to apply. As with other 42 
902(1) documents, parties may still challenge the 43 
authenticity of the covered public documents at trial. 44 
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PROPOSED AMENDMENTS TO THE 
FEDERAL RULES OF EVIDENCE1 

Rule 104. Preliminary Questions1 

(a) In General. The court must decide any preliminary2 

question about whether a witness is qualified, a3 

privilege exists, or evidence is admissible. In so4 

deciding, the court is not bound by evidence rules,5 

except those on privilege. Unless otherwise provided6 

in these rules, the proponent must establish the7 

existence of a preliminary fact by a preponderance of8 

the evidence.9 

(b) Relevance That Depends on a Fact. When the10 

relevance of evidence depends on whether a fact11 

exists, proof must be introduced sufficient to support12 

a finding that the fact does exist. To establish that13 

evidence is relevant, the proponent must demonstrate14 

1 New material is underlined in red; matter to be omitted is 
lined through. 
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to the court that the trier of fact could reasonably find 15 

that the requirements of Rule 401 have been met. In 16 

making its relevance determination, the court may 17 

consider the evidence itself, other evidence, and 18 

common knowledge and experience. The court may 19 

admit the proposed evidence on the condition that the 20 

further proof be introduced later. 21 

* * * * * 22 

Committee Note 23 

Two changes are made to Rule 104. First, the 24 
amendment codifies the holding in Bourjaily v. United 25 
States, 483 U.S. 171, 175 (1987), that preliminary questions 26 
of fact under Rule 104(a) are to be determined by a 27 
preponderance of the evidence. The Committee has 28 
determined that codification would be useful because there 29 
has been some confusion about the applicable standard of 30 
proof for preliminary questions. See the 2023 amendment to 31 
Rule 702. 32 

Some situations call for a lower standard of proof for 33 
a preliminary question, ordinarily because on those 34 
questions, the jury is in as good a position as the court to 35 
determine the contested fact, and there is little to no risk that 36 
the jury will be misled or subject to unfair prejudice in 37 
making the determination. See Rules 104(b), 602, 901 and 38 
1008. 39 
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Second, the amendment to Rule 104(b) eliminates 40 
the concept of “conditional relevance.” There is no reason 41 
for special treatment of facts that are conditionally relevant, 42 
because in almost all cases, the relevance of a particular fact 43 
is dependent on a showing of other facts and so the relevance 44 
is “conditional.” Moreover, if the existence of one fact is 45 
conditionally relevant upon another, the result is that both 46 
facts are “conditionally relevant.” See Ronald Allen, The 47 
Myth of Conditional Relevance, 25 Loyola L. Rev. 871-884, 48 
879 (1992) (“Evidence is relevant only because there is an 49 
intermediate premise or set of premises that connects the 50 
evidence to some proposition involved in the litigation. But 51 
if determining the relevance of evidence always requires 52 
relying on some intermediate premise, no distinction can be 53 
drawn between relevancy and conditional relevancy.”). 54 
Providing a uniform approach to all questions of relevance 55 
avoids confusion, especially because most courts currently 56 
use the same permissive approach to all relevant evidence, 57 
conditional or not. All questions of relevance should be 58 
governed by the same “a reasonable person could find” 59 
standard because the jury is in as good a position to 60 
determine relevance as is the court. 61 

The rule 104(b) test that “proof must be introduced 62 
sufficient to support a finding” has been revised, because a 63 
court’s preliminary determination of relevance is not limited 64 
to proof submitted to it. A court could find evidence relevant 65 
under Rule 104(b) by considering the evidence itself, as well 66 
as common knowledge and experience. For example, if the 67 
proffered evidence is that the defendant was carrying a gun, 68 
its relevance to a charge of armed robbery can be determined 69 
without any further proof. The standard has been changed to 70 
whether the factfinder “could reasonably find” the evidence 71 
to be relevant. That standard is the same as “sufficient to 72 
support a finding.” See Huddleston v. United States, 485 73 
U.S. 681, 687 (1988) (in determining whether the proponent 74 
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has introduced sufficient evidence to meet Rule 104(b), the 75 
trial court decides whether “the jury could reasonably find” 76 
the contested fact). 77 

In deciding whether evidence is relevant, the judge 78 
must not only take into account the evidence formally in the 79 
record, but also the likely background knowledge and 80 
experience of a reasonable juror from the area where trial is 81 
being held. For example, suppose a trial concerns the cause 82 
of a large explosion and fire. The plaintiff claims that the 83 
defendant mishandled nitrogen fertilizer containing 84 
ammonium nitrate. A witness is asked whether such a 85 
fertilizer was stored on the premises and an objection on 86 
relevancy is made. If the trial is in a rural state with a large 87 
farming population, the trial judge would overrule the 88 
objection because a reasonable person from that population 89 
would likely know the dangerous properties of the material. 90 
If, by contrast, the trial were held in an urban area, the judge 91 
would likely conclude that evidence of the dangerous 92 
properties must be entered into the record to satisfy the 93 
requirement of relevancy. 94 

The amendment retains the provision allowing proof 95 
to be introduced later. It should be noted that allowing proof 96 
to be introduced later is within the discretion of the court 97 
under Rule 104(a) as well. 98 
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678 F.Supp.3d 443
United States District Court, S.D. New York.

Roberto MATA, Plaintiff,

v.

AVIANCA, INC., Defendant.

22-cv-1461 (PKC)
|

Signed June 22, 2023

Editor's Note: This document contains discussion of
unverified citations, likely generated by AI tools used by a
party or counsel. These citations are not attributable to the
Court. The unverified citations have been preserved as part of
the official record, but links are unavailable.

Background: Passenger filed state court suit against air
carrier, seeking damages for his alleged injuries from metal
serving cart striking his left knee during flight from El
Salvador to New York City. Air carrier removed action,
asserting federal question jurisdiction under Convention for
the Unification of Certain Rules Relating to International
Carriage by Air, Done at Montreal, Canada (Montreal
Convention). After air carrier moved to dismiss, passengers'
attorneys filed affirmation in opposition that included non-
existent judicial opinions with fake quotes and fake citations
created by artificial intelligence (AI) tool, resulting in show
cause orders and sanctions hearing.

Holdings: The District Court, P. Kevin Castel, J., held that:

counsel did not forge signature of judge or seal of court;

attorney not admitted to practice in district could be
sanctioned;

attorney of record acted with subjective bad faith;

attorney not admitted to practice in district acted in subjective
bad faith;

law firm was jointly and severally liable for sanctions; and

sanction in amount of $5,000 was warranted.

Ordered accordingly.

Procedural Posture(s): Motion for Sanctions.

Attorneys and Law Firms

*448  Peter LoDuca, Levidow, Levidow & Oberman, P.C.,
New York, NY, for Plaintiff.

Roberto Mata, New York, NY, Pro Se.

Marissa Nicole Lefland, Bartholomew James Banino,
Condon and Forsyth LLP, New York, NY, for Defendant.

OPINION AND ORDER ON SANCTIONS

CASTEL, United States District Judge

In researching and drafting court submissions, good lawyers
appropriately obtain assistance from junior lawyers, law
students, contract lawyers, legal encyclopedias and databases
such as Westlaw and LexisNexis. Technological advances
are commonplace and there is nothing inherently improper
about using a reliable artificial intelligence tool for assistance.
But existing rules impose a gatekeeping role on attorneys
to ensure the accuracy of their filings. Rule 11, Fed.
R. Civ. P. Peter LoDuca, Steven A. Schwartz and the
law firm of Levidow, Levidow & Oberman P.C. (the
“Levidow Firm”) (collectively, “Respondents”) abandoned
their responsibilities when they submitted non-existent
judicial opinions with fake quotes and citations created by the
artificial intelligence tool ChatGPT, then continued to stand
by the fake opinions after judicial orders called their existence
into question.

Many harms flow from the submission of fake opinions. 1

The opposing party wastes time and money in exposing the
deception. The Court's time is taken from other important
endeavors. The client may be deprived of arguments based
on authentic judicial precedents. There is potential harm to
the reputation of judges and courts whose names are falsely
invoked as authors of the bogus opinions and to the reputation
of a party attributed with fictional conduct. It promotes
cynicism about the legal profession and the American judicial
system. And a future litigant may be tempted to defy a judicial
ruling by disingenuously *449  claiming doubt about its
authenticity.

https://www.westlaw.com/Search/Results.html?query=advanced%3a+WCAID(IB75E49C02D5511E8AE319CE74DBE80E5)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0151395401&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0194412601&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0433734801&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0270681301&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0151395401&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR11&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR11&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation) 
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The narrative leading to sanctions against Respondents
includes the filing of the March 1, 2023 submission that
first cited the fake cases. But if the matter had ended with
Respondents coming clean about their actions shortly after
they received the defendant's March 15 brief questioning the
existence of the cases, or after they reviewed the Court's
Orders of April 11 and 12 requiring production of the cases,
the record now would look quite different. Instead, the
individual Respondents doubled down and did not begin to
dribble out the truth until May 25, after the Court issued an
Order to Show Cause why one of the individual Respondents
ought not be sanctioned.

For reasons explained and considering the conduct of each
individual Respondent separately, the Court finds bad faith
on the part of the individual Respondents based upon acts
of conscious avoidance and false and misleading statements
to the Court. (See, e.g., Findings of Fact ¶¶ 17, 20,
22-23, 40-41, 43, 46-47 and Conclusions of Law ¶¶ 21,
23-24.) Sanctions will therefore be imposed on the individual
Respondents. Rule 11(c)(1) also provides that “[a]bsent
exceptional circumstances, a law firm must be held jointly
responsible for a violation committed by its ... associate,
or employee.” Because the Court finds no exceptional
circumstances, sanctions will be jointly imposed on the
Levidow Firm. The sanctions are “limited to what suffices
to deter repetition of the conduct or comparable conduct by
others similarly situated.” Rule 11(c)(4).

Set forth below are this Court's Findings of Fact and
Conclusions of Law following the hearing of June 8, 2023.

FINDINGS OF FACT

1. Roberto Mata commenced this action on or about February
2, 2022, when he filed a Verified Complaint in the Supreme
Court of the State of New York, New York County, asserting
that he was injured when a metal serving cart struck his left
knee during a flight from El Salvador to John F. Kennedy
Airport. (ECF 1.) Avianca removed the action to federal court
on February 22, 2022, asserting federal question jurisdiction
under the Convention for the Unification of Certain Rules
Relating to International Carriage by Air, Done at Montreal,
Canada, on 28 May 1999, reprinted in S. Treaty Doc. 106-45
(1999) (the “Montreal Convention”). (ECF 1.)

2. Steven A. Schwartz of the Levidow Firm had been the
attorney listed on the state court complaint. But upon removal

from state court to this Court, Peter LoDuca of the Levidow
Firm filed a notice of appearance on behalf of Mata on March
31, 2022. (ECF 8.) Mr. Schwartz is not admitted to practice
in this District. Mr. LoDuca has explained that because Mr.
Schwartz is not admitted, Mr. LoDuca filed the notice of
appearance while Mr. Schwartz continued to perform all
substantive legal work. (LoDuca May 25 Aff't ¶¶ 3-4 (ECF
32); Schwartz May 25 Aff't ¶ 4 (ECF 32-1).)

3. On January 13, 2023, Avianca filed a motion to dismiss
urging that Mata's claims are time-barred under the Montreal
Convention. (ECF 16.)

4. On January 18, 2023, a letter signed by Mr. Schwartz
and filed by Mr. LoDuca requested a one-month extension to
respond to the motion, from February 3, 2023, to March 3,
2023. (ECF 19.) The letter stated that “the undersigned will be
out of the office for a previously planned vacation” and cited
a need for “extra time to properly respond to the extensive
motion papers filed by the defendant.” (Id.) The Court granted
the request. (ECF 20.)

*450  5. On March 1, 2023, Mr. LoDuca filed an
“Affirmation in Opposition” to the motion to dismiss (the

“Affirmation in Opposition”). 2  (ECF 21.) The Affirmation in
Opposition cited and quoted from purported judicial decisions
that were said to be published in the Federal Reporter, the
Federal Supplement and Westlaw. (Id.) Above Mr. LoDuca's
signature line, the Affirmation in Opposition states, “I declare
under penalty of perjury that the foregoing is true and
correct.” (Id.)

6. Although Mr. LoDuca signed the Affirmation in Opposition
and filed it on ECF, he was not its author. (Tr. 8-9.) It was
researched and written by Mr. Schwartz. (Tr. 8.) Mr. LoDuca
reviewed the affirmation for style, stating, “I was basically
looking for a flow, make sure there was nothing untoward
or no large grammatical errors.” (Tr. 9.) Before executing
the Affirmation, Mr. LoDuca did not review any judicial
authorities cited in his affirmation. (Tr. 9.) There is no claim
or evidence that he made any inquiry of Mr. Schwartz as to
the nature and extent of his research or whether he had found
contrary precedent. Mr. LoDuca simply relied on a belief
that work produced by Mr. Schwartz, a colleague of more
than twenty-five years, would be reliable. (LoDuca May 25
Aff't ¶¶ 6-7.) There was no claim made by any Respondent
in response to the Court's Orders to Show Cause that Mr.
Schwartz had prior experience with the Montreal Convention
or bankruptcy stays. Mr. Schwartz has stated that “my practice

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR11&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_10c0000001331 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR11&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_0c120000563a1 
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has always been exclusively in state court ....” (Schwartz June
6 Decl. ¶ 6.) Respondents’ memorandum of law asserts that
Mr. Schwartz attempted “to research a federal bankruptcy
issue with which he was completely unfamiliar.” (ECF 49 at
21.)

7. Avianca filed a five-page reply memorandum on March
15, 2023. (ECF 24.) It included the following statement:
“Although Plaintiff ostensibly cites to a variety of cases in
opposition to this motion, the undersigned has been unable
to locate most of the case law cited in Plaintiff's Affirmation
in Opposition, and the few cases which the undersigned has
been able to locate do not stand for the propositions for
which they are cited.” (ECF 24 at 1.) It impliedly asserted
that certain cases cited in the Affirmation in Opposition were
non-existent: “Plaintiff does not dispute that this action is
governed by the Montreal Convention, and Plaintiff has not
cited any existing authority holding that the Bankruptcy Code
tolls the two-year limitations period or that New York law
supplies the relevant statute of limitations.” (ECF 24 at 1;
emphasis added.) It then detailed by name and citation seven
purported “decisions” that Avianca's counsel could not locate,
and set them apart with quotation marks to distinguish a non-
existent case from a real one, even if cited for a proposition
for which it did not stand. (ECF 24.)

8. Despite the serious nature of Avianca's allegations, no
Respondent sought to withdraw the March 1 Affirmation or
provide any explanation to the Court of how it could possibly
be that a case purportedly in the Federal Reporter or Federal
Supplement could not be found.

9. The Court conducted its own search for the cited cases but
was unable to locate *451  multiple authorities cited in the
Affirmation in Opposition.

10. Mr. LoDuca testified at the June 8 sanctions hearing that
he received Avianca's reply submission and did not read it
before he forwarded it to Mr. Schwartz. (Tr. 10.) Mr. Schwartz
did not alert Mr. LoDuca to the contents of the reply. (Tr. 12.)

11. As it was later revealed, Mr. Schwartz had used ChatGPT,
which fabricated the cited cases. Mr. Schwartz testified at the
sanctions hearing that when he reviewed the reply memo, he
was “operating under the false perception that this website
[i.e., ChatGPT] could not possibly be fabricating cases on its
own.” (Tr. at 31.) He stated, “I just was not thinking that the
case could be fabricated, so I was not looking at it from that
point of view.” (Tr. at 35.) “My reaction was, ChatGPT is

finding that case somewhere. Maybe it's unpublished. Maybe
it was appealed. Maybe access is difficult to get. I just never
thought it could be made up.” (Tr. at 33.)

12. Mr. Schwartz also testified at the hearing that he knew that
there were free sites available on the internet where a known
case citation to a reported decision could be entered and the
decision displayed. (Tr. 23-24, 28-29.) He admitted that he
entered the citation to “Varghese” but could not find it:

THE COURT: Did you say, well they gave me part of
Varghese, let me look at the full Varghese decision?

MR. SCHWARTZ: I did.

THE COURT: And what did you find when you went to
look up the full Varghese decision?

MR. SCHWARTZ: I couldn't find it.

THE COURT: And yet you cited it in the brief to me.

MR. SCHWARTZ: I did, again, operating under the false
assumption and disbelief that this website could produce
completely fabricated cases. And if I knew that, I obviously
never would have submitted these cases.

(Tr. 28.) 3

13. On April 11, 2023, the Court issued an Order directing Mr.

LoDuca to file an affidavit by April 18, 2023 4  that annexed
copies of the following decisions cited in the Affirmation in
Opposition: Varghese v. China Southern Airlines Co., Ltd.,
925 F.3d 1339 (11th Cir. 2019); Shaboon v. Egyptair, 2013
IL App (1st) 111279-U (Ill. App. Ct. 2013); Peterson v. Iran
Air, 905 F. Supp. 2d 121 (D.D.C. 2012); Martinez v. Delta
Airlines, Inc., 2019 WL 4639462 (Tex. App. Sept. 25, 2019);
Estate of Durden v. KLM Royal Dutch Airlines, 2017 WL
2418825 (Ga. Ct. App. June 5, 2017); Ehrlich v. American
Airlines, Inc., 360 N.J. Super. 360 (App. Div. 2003); Miller
v. United Airlines, Inc., 174 F.3d 366, 371-72 (2d Cir. 1999);
and In re Air Crash Disaster Near New Orleans, LA, 821
F.2d 1147, 1165 (5th Cir. 1987). (ECF 25.) The Order stated:
“Failure to comply will result in dismissal of the action
pursuant to Rule 41(b), Fed. R. Civ. P.” (ECF 25.)

14. On April 12, 2023, the Court issued an Order that directed
Mr. LoDuca to annex an additional decision, which was cited
in the Affirmation in *452  Opposition as Zicherman v.
Korean Air Lines Co., Ltd., 516 F.3d 1237, 1254 (11th Cir.
2008). (ECF 27.)
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15. Mr. Schwartz understood the import of the Orders of April
11 and 12 requiring the production of the actual cases: “I
thought the Court searched for the cases [and] could not find
them ....” (Tr. 36.)

16. Mr. LoDuca requested an extension of time to respond to
April 25, 2023. (ECF 26.) The letter stated: “This extension
is being requested as the undersigned is currently out of the
office on vacation and will be returning April 18, 2023.” (Id.)
Mr. LoDuca signed the letter and filed it on ECF. (Id.)

17. Mr. LoDuca's statement was false and he knew it to be
false at the time he made the statement. Under questioning
by the Court at the sanctions hearing, Mr. LoDuca admitted
that he was not out of the office on vacation. (Tr. 13-14,
19.) Mr. LoDuca testified that “[m]y intent of the letter was
because Mr. Schwartz was away, but I was aware of what was
in the letter when I signed it. ... I just attempted to get Mr.
Schwartz the additional time he needed because he was out
of the office at the time.” (Tr. 44.) The Court finds that Mr.
LoDuca made a knowingly false statement to the Court that
he was “out of the office on vacation” in a successful effort to
induce the Court to grant him an extension of time. (ECF 28.)
The lie had the intended effect of concealing Mr. Schwartz's
role in preparing the March 1 Affirmation and the April 25
Affidavit and concealing Mr. LoDuca's lack of meaningful
role in confirming the truth of the statements in his affidavit.
This is evidence of the subjective bad faith of Mr. LoDuca.

18. Mr. LoDuca executed and filed an affidavit on April
25, 2023 (the “April 25 Affidavit”) that annexed what were
purported to be copies or excerpts of all but one of the
decisions required by the Orders of April 11 and 12. Mr.
LoDuca stated “[t]hat I was unable to locate the case of
Zicherman v. Korean Air Lines Co., Ltd., 516 F.3d 1237 (11th
Cir. 2008) which was cited by the Court in Varghese.” (ECF
29.)

19. The April 25 Affidavit stated that the purported decisions
it annexed “may not be inclusive of the entire opinions but
only what is made available by online database.” (Id. ¶ 4.) It
did not identify any “online database” by name. It also stated
“[t]hat the opinion in Shaboon v. Egyptair 2013 IL App (1st)
111279-U (Ill. App. Ct. 2013) is an unpublished opinion.” (Id.
¶ 5.)

20. In fact, Mr. LoDuca did not author the April 25 Affidavit,
had no role in its preparation and no knowledge of whether the

statements therein were true. Mr. Schwartz was the attorney
who drafted the April 25 Affidavit and compiled its exhibits.
(Tr. 38.)

21. At the sanctions hearing, Mr. Schwartz testified that
he prepared Mr. LoDuca's affidavit, walked it into “his
office” twenty feet away, and “[h]e looked it over, and

he signed it.” (Tr. 41.) 5  There is no evidence that Mr.
LoDuca asked a single question. Mr. LoDuca had not been
provided with a draft of the affidavit before he signed it.
Mr. LoDuca knew that Mr. Schwartz did not practice in
federal court and, in response to the Order to Show Cause, he
has never contended that Mr. Schwartz had experience with
the Montreal Convention or bankruptcy stays. Indeed, at the
sanctions hearing, Mr. Schwartz testified that he thought a
citation *453  in the form “F.3d” meant “federal district, third

department.” (Tr. 33.) 6

22. Facially, the April 25 Affidavit did not comply with the
Court's Orders of April 11 and 12 because it did not attach
the full text of any of the “cases” that are now admitted to be
fake. It attached only excerpts of the “cases.” And the April
25 Affidavit recited that one “case,” “Zicherman v. Korean
Air Lines Co., Ltd., 516 F.3d 1237 (11th Cir. 2008)”, notably
with a citation to the Federal Reporter, could not be found.
(ECF 29.) No explanation was offered.

23. Regarding the Court's Orders of April 11 and 12 requiring
an affidavit from Mr. LoDuca, Mr. LoDuca testified, “Me,
I didn't do anything other than turn over to Mr. Schwartz
to locate the cases that [the Court] had requested.” (Tr. 13.)
He testified that he read the April 25 Affidavit and “saw the
cases that were attached to it. Mr. Schwartz had assured me
that this was what he could find with respect to the cases.
And I submitted it to the Court.” (Tr. 14.) Mr. LoDuca had
observed that the “cases” annexed to his April 25 Affidavit
were not being submitted in their entirety, and explained that
“I understood that was the best that Mr. Schwartz could find
at the time based on the search that he or – the database that
he had available to him.” (Tr. 15.) Mr. LoDuca testified that it
“never crossed my mind” that the cases were bogus. (Tr. 16.)

24. The Court reviewed the purported decisions annexed
to the April 25 Affidavit, which have some traits that are
superficially consistent with actual judicial decisions. The
Court need not describe every deficiency contained in the
fake decisions annexed to the April 25 Affidavit. It makes the
following exemplar findings as to the three “decisions” that
were purported to be issued by federal courts.
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25. The “Varghese” decision is presented as being issued by a
panel of judges on the United States Court of Appeals for the
Eleventh Circuit that consisted of Judges Adalberto Jordan,

Robin S. Rosenbaum and Patrick Higginbotham, 7  with the
decision authored by Judge Jordan. (ECF 29-1.) It bears
the docket number 18-13694. (Id.) “Varghese” discusses the
Montreal Convention's limitations period and the purported
tolling effects of the automatic federal bankruptcy stay, 11
U.S.C. § 362(a). (ECF 29-1.)

26. The Clerk of the United States Court of Appeals for the
Eleventh Circuit has confirmed that the decision is not an
authentic ruling of the Court and that no party by the name of
“Vargese” or “Varghese” has been party to a proceeding in the
Court since the institution of its electronic case filing system
in 2010. A copy of the fake “Varghese” opinion is attached
as Appendix A.

27. The “Varghese” decision shows stylistic and reasoning
flaws that do not generally appear in decisions issued
by United States Courts of Appeals. Its legal analysis is
gibberish. It references a claim for the wrongful death of
George Scaria Varghese brought by Susan Varghese. (Id.)
It then describes the claims of a plaintiff named Anish
Varghese who, due to airline overbooking, was denied
boarding on a flight *454  from Bangkok to New York
that had a layover in Guangzhou, China. (Id.) The summary
of the case's procedural history is difficult to follow and
borders on nonsensical, including an abrupt mention of
arbitration and a reference to plaintiff's decision to file for
Chapter 7 bankruptcy as a tactical response to the district
court's dismissal of his complaint. (Id.) Without explanation,
“Varghese” later references the plaintiff's Chapter 13
bankruptcy proceeding. (Id.) The “Varghese” defendant is
also said to have filed for bankruptcy protection in China,
also triggering a stay of proceedings. (Id.) Quotation marks
are often unpaired. The “Varghese” decision abruptly ends
without a conclusion.

28. The “Varghese” decision bears the docket number
18-13694, which is associated with the case George Cornea
v. U.S. Attorney General, et al. The Federal Reporter citation
for “Varghese” is associated with J.D. v. Azar, 925 F.3d 1291
(D.C. Cir. 2019).

29. The “Varghese” decision includes internal citations and
quotes from decisions that are themselves non-existent:

a. It cites to “Holliday v. Atl. Capital Corp., 738 F.2d
1153 (11th Cir. 1984)”, which does not exist. The case
appearing at that citation is Gibbs v. Maxwell House, 738
F.2d 1153 (11th Cir. 1984).

b. It cites to “Gen. Wire Spring Co. v. O'Neal Steel, Inc.,
556 F.2d 713, 716 (5th Cir. 1977)”, which does not exist.
The case appearing at that citation is United States v.
Clerkley, 556 F.2d 709 (4th Cir. 1977).

c. It cites to “Hyatt v. N. Cent. Airlines, 92 F.3d 1074 (11th
Cir. 1996)”, which does not exist. There are two brief
orders appearing at 92 F.3d 1074 issued by the Eleventh
Circuit in other cases.

d. It cites to “Zaunbrecher v. Transocean Offshore
Deepwater Drilling, Inc., 772 F.3d 1278, 1283 (11th Cir.
2014)”, which does not exist. The case appearing at that
citation is Witt v. Metropolitan Life Ins. Co., 772 F.3d
1269 (11th Cir. 2014).

e. It cites to “Zicherman v. Korean Air Lines Co., 516
F.3d 1237, 1254 (11th Cir. 2008)”, which does not
exist as cited. A Supreme Court decision with the
same name, Zicherman v. Korean Air Lines Co., 516
U.S. 217, 116 S.Ct. 629, 133 L.Ed.2d 596 (1996),
held that the Warsaw Convention does not permit a
plaintiff to recover damages for loss of society resulting
from the death of a relative, and did not discuss the
federal bankruptcy stay. The Federal Reporter citation
for “Zicherman” is for Miccosukee Tribe v. United
States, 516 F.3d 1235 (11th Cir. 2008).

f. It cites to “In re BDC 56 LLC, 330 B.R. 466, 471 (Bankr.
D.N.H. 2005)”, which does not exist as cited. A Second
Circuit decision with the same name, In re BDC 56 LLC,
330 F.3d 111 (2d Cir. 2003), did not discuss the federal
bankruptcy stay. The case appearing at the Bankruptcy
Reporter citation is In re 652 West 160th LLC, 330 B.R.
455 (Bankr. S.D.N.Y. 2005).

g. Other “decisions” cited in “Varghese” have correct
names and citations but do not contain the language
quoted or support the propositions for which they are
offered. In re Rimstat [Rimsat], Ltd., 212 F.3d 1039 (7th
Cir. 2000), is a decision relating to Rule 11 sanctions
for attorney misconduct and does not discuss the federal
bankruptcy stay. *455  In re PPI Enterprises (U.S.),
Inc., 324 F.3d 197 (3d Cir. 2003), does not discuss the
federal bankruptcy stay, and is incorrectly identified as
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an opinion of the Second Circuit. Begier v. I.R.S., 496
U.S. 53, 110 S.Ct. 2258, 110 L.Ed.2d 46 (1990), does
not discuss the federal bankruptcy stay, and addresses
whether a trustee in bankruptcy may recover certain
payments made by the debtor to the Internal Revenue
Service. Kaiser Steel Corp. v. W. S. Ranch Co., 391
U.S. 593, 88 S.Ct. 1753, 20 L.Ed.2d 835 (1968) (per
curiam), does not discuss the federal bankruptcy stay,
and held that a federal proceeding should have been
stayed pending the outcome of New Mexico state court
proceedings relating to the interpretation of the state
constitution. El Al Israel Airlines, Ltd. v. Tsui Yuan
Tseng, 525 U.S. 155, 119 S.Ct. 662, 142 L.Ed.2d 576
(1999), does not contain the quoted language discussing
the purpose of the Montreal Convention. In re Gandy,
299 F.3d 489 (5th Cir. 2002), affirmed a bankruptcy
court's denial of a motion to compel arbitration.

30. The April 25 Affidavit annexes a decision identified
as “Miller v. United Airlines, Inc., 174 F.3d 366 (2d Cir.
1999).” (ECF 29-7.) As submitted, the “Miller” decision
seems to be an excerpt from a longer decision and consists
only of two introductory paragraphs. (Id.) It bears the
docket number 98-7926, and purports to be written by Judge
Barrington D. Parker of the Second Circuit, with Judges
Joseph McLaughlin and Dennis Jacobs also on the panel. (Id.)
It abruptly ends with the phrase “Section 11 of the Bankruptcy
Act of 1898”. (Id.)

31. “Miller” purports to apply the Warsaw Convention to
a claim arising out of the real and tragic 1991 crash of
United Airlines Flight 585, which was a domestic flight from

Denver to Colorado Springs. 8  “Miller” references a Chapter
11 bankruptcy petition filed by United Airlines on December
4, 1992. (Id.) There is no public record of any United Airlines

bankruptcy proceeding in or around that time. 9  (Id.) “Miller”
identifies Alberto R. Gonzales, purportedly from the law firm
of Curtis, Mallet-Prevost, Colt & Mosle LLP, as one of the
attorneys for the defendant. (Id.) Alberto R. Gonzales is the
name of the former United States Attorney General, who

served from 2005 to 2007. 10

32. The “Miller” decision does not exist. Second Circuit
docket number 98-7926 is associated with the case Vitale
v. First Fidelity, which was assigned to a panel consisting
of Judges Richard Cardamone, Amalya Kearse and Chester
Straub. The Federal Reporter citation for “Miller” is to
Greenleaf v. Garlock, Inc., 174 F.3d 352 (3d Cir. 1999).

33. The April 25 Affidavit also annexes a decision identified
as “Petersen v. Iran Air, 905 F. Supp. 2d 121 (D.D.C. 2012)”,
which bears an additional citation to 2012 U.S. Dist. LEXIS
17409. (ECF 29-3.) It is *456  identified as a decision
by Judge Reggie B. Walton and has the docket number
10-0542. (Id.) “Petersen” appears to confuse the District of
Columbia with the state of Washington. (Id. (“Therefore,
Petersen's argument that the state courts of Washington
have concurrent jurisdiction is unavailing.”).) As support for
its legal conclusion, “Petersen” cites itself as precedent: “
‘Therefore, the Court has concurrent jurisdiction with any
other court that may have jurisdiction under applicable law,
including any foreign court.’ (Petersen v. Iran Air, 905 F.
Supp. 2d 121, 126 (D.D.C. 2012))”. (ECF 29-3.)

34. The “Petersen” decision does not exist. Docket number
10-cv-542 (D.D.C.) is associated with the case Cummins-
Allison Corp. v. Kappos, which was before Judge Ellen S.
Huvelle. The Federal Supplement citation is to United States
v. ISS Marine Services, 905 F. Supp. 2d 121 (D.D.C. 2012),
a decision by Judge Beryl A. Howell. The Lexis citation is to
United States v. Baker, 2012 U.S. Dist. LEXIS 17409 (W.D.
Mich. Feb. 13, 2012), in which Judge Janet T. Neff adopted
the Report and Recommendation of a Magistrate Judge.

35. The “Shaboon”, “Martinez” and “Durden” decisions
contain similar deficiencies.

36. Respondents have now acknowledged that the
“Varghese”, “Miller”, “Petersen”, “Shaboon”, “Martinez”
and “Durden” decisions were generated by ChatGPT and do
not exist. (See, e.g., ECF 32, 32-1.)

37. Mr. Schwartz has endeavored to explain why he turned
to ChatGPT for legal research. The Levidow Firm primarily
practices in New York state courts. (Schwartz June 6 Decl.
¶ 10; Tr. 45.) It uses a legal research service called Fastcase
and does not maintain Westlaw or LexisNexis accounts. (Tr.
22-23.) When Mr. Schwartz began to research the Montreal
Convention, the firm's Fastcase account had limited access to
federal cases. (Schwartz June 6 Decl. ¶ 12; Tr. 24.) “And it
had occurred to me that I heard about this new site which I
assumed -- I falsely assumed was like a super search engine
called ChatGPT, and that's what I used.” (Tr. 24; see also
Schwartz June 6 Decl. ¶ 15.) Mr. Schwartz had not previously
used ChatGPT and became aware of it through press reports
and conversations with family members. (Schwartz June 6
Decl. ¶ 14.)
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38. Mr. Schwartz testified that he began by querying
ChatGPT for broad legal guidance and then narrowed his
questions to cases that supported the argument that the federal
bankruptcy stay tolled the limitations period for a claim under
the Montreal Convention. (Tr. 25-27.) ChatGPT generated
summaries or excerpts but not full “opinions.” (Tr. 27 & ECF
46-1; Schwartz June 6 Decl. ¶ 19.)

39. The June 6 Schwartz Declaration annexes the history
of Mr. Schwartz's prompts to ChatGPT and the chatbot's
responses. (ECF 46-1.) His first prompt stated, “argue
that the statute of limitations is tolled by bankruptcy of
defendant pursuant to montreal convention”. (Id. at 2.)
ChatGPT responded with broad descriptions of the Montreal
Convention, statutes of limitations and the federal bankruptcy
stay, advised that “[t]he answer to this question depends on

the laws of the country in which the lawsuit is filed” 11  and
then stated that the statute of limitations under the Montreal
Convention *457  is tolled by a bankruptcy filing. (Id. at 2-3.)
ChatGPT did not cite case law to support these statements.
Mr. Schwartz then entered various prompts that caused
ChatGPT to generate descriptions of fake cases, including
“provide case law in support that statute of limitations is tolled
by bankruptcy of defendant under montreal convention”,
“show me specific holdings in federal cases where the statute
of limitations was tolled due to bankruptcy of the airline”,
“show me more cases” and “give me some cases where
te [sic] montreal convention allowed tolling of the statute
of limitations due to bankruptcy”. (Id. at 2, 10, 11.) When
directed to “provide case law”, “show me specific holdings”,
“show me more cases” and “give me some cases”, the chatbot
complied by making them up.

40. At the time that he prepared the Affirmation in Opposition,
Mr. Schwartz did not have the full text of any “decision”
generated by ChatGPT. (Tr. 27.) He cited and quoted only
from excerpts generated by the chatbot. (Tr. 27.)

41. In his affidavit filed on May 25, Mr. Schwartz stated
that he relied on ChatGPT “to supplement the legal research
performed.” (ECF 32-1 ¶ 6; emphasis added). He also stated
that he “greatly regrets having utilized generative artificial
intelligence to supplement the legal research performed
herein ....” (Id. ¶ 13; emphasis added.) But at the hearing,
Mr. Schwartz acknowledged that ChatGPT was not used to
“supplement” his research:

THE COURT: Let me ask you, did you do any other
research in opposition to the motion to dismiss other than
through ChatGPT?

MR. SCHWARTZ: Other than initially going to Fastcase
and failing there, no.

THE COURT: You found nothing on Fastcase.

MR. SCHWARTZ: Fastcase was insufficient as to being
able to access, so, no, I did not.

THE COURT: You did not find anything on Fastcase?

MR. SCHWARTZ: No.

THE COURT: In your declaration in response to the order
to show cause, didn't you tell me that you used ChatGPT
to supplement your research?

MR. SCHWARTZ: Yes.

THE COURT: Well, what research was it supplementing?

MR. SCHWARTZ: Well, I had gone to Fastcase, and I was
able to authenticate two of the cases through Fastcase that
ChatGPT had given me. That was it.

THE COURT: But ChatGPT was not supplementing your
research. It was your research, correct?

MR. SCHWARTZ: Correct. It became my last resort. So I
guess that's correct.

(Tr. 37-38.) Mr. Schwartz's statement in his May 25 affidavit
that ChatGPT “supplemented” his research was a misleading
attempt to mitigate his actions by creating the false impression
that he had done other, meaningful research on the issue and
did not rely exclusive on an AI chatbot, when, in truth and in

fact, it was the only source of his substantive arguments. 12

These misleading statements support the Court's finding of
subjective bad faith.

42. Following receipt of the April 25 Affirmation, the Court
issued an Order dated May 4, 2023 directing Mr. LoDuca
*458  to show cause why he ought not be sanctioned pursuant

to: (1) Rule 11(b)(2) & (c), Fed. R. Civ. P., (2) 28 U.S.C.
§ 1927, and (3) the inherent power of the Court, for (A)
citing non-existent cases to the Court in his Affirmation in
Opposition, and (B) submitting to the Court annexed to April
25 Affidavit copies of non-existent judicial opinions. (ECF
31.) It directed Mr. LoDuca to file a written response and
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scheduled a show-cause hearing for 12 p.m. on June 8, 2023.
(Id.) Mr. LoDuca submitted an affidavit in response, which
also annexed an affidavit from Mr. Schwartz. (ECF 32, 32-1.)

43. Mr. Schwartz made the highly dubious claim that, before
he saw the first Order to Show Cause of May 4, he “still could
not fathom that ChatGPT could produce multiple fictitious
cases ....” (Schwartz June 6 Decl. ¶ 30.) He states that when
he read the Order of May 4, “I realized that I must have made
a serious error and that there must be a major flaw with the
search aspects of the ChatGPT program.” (Schwartz June 6
Decl. ¶ 29.) The Court rejects Mr. Schwartz's claim because
(a) he acknowledges reading Avianca's brief claiming that the
cases did not exist and could not be found (Tr. 31-33); (b)
concluded that the Court could not locate the cases when he
read the April 11 and 12 Orders (Tr. 36-37); (c) had looked
for “Varghese” and could not find it (Tr. 28); and (d) had been
“unable to locate” “Zicherman” after the Court ordered its
submission (Apr. 25 Aff't ¶ 3).

44. The Schwartz Affidavit of May 25 contained the first
acknowledgement from any Respondent that the Affirmation
in Opposition cited to and quoted from bogus cases generated
by ChatGPT. (ECF 32-1.)

45. The Schwartz Affidavit of May 25 included screenshots
taken from a smartphone in which Mr. Schwartz questioned
ChatGPT about the reliability of its work (e.g., “Is Varghese
a real case” and “Are the other cases you provided fake”).
(ECF 32-1.) ChatGPT responded that it had supplied “real”
authorities that could be found through Westlaw, LexisNexis
and the Federal Reporter. (Id.) The screenshots are annexed
as Appendix B to this Opinion and Order.

46. When those screenshots were submitted as exhibits to Mr.
Schwartz's affidavit of May 25, he stated: “[T]he citations
and opinions in question were provided by Chat GPT which
also provided its legal source and assured the reliability of its
content. Excerpts from the queries presented and responses
provided are attached hereto.” (Schwartz May 25 Aff't ¶ 8.)
This is an assertion by Mr. Schwartz that he was misled by
ChatGPT into believing that it had provided him with actual
judicial decisions. While no date is given for the queries,
the declaration strongly suggested that he questioned whether
“Varghese” was “real” prior to either the March 1 Affirmation
in Opposition or the April 25 Affidavit.

47. But Mr. Schwartz's declaration of June 6 offers a different
explanation and interpretation, and asserts that those same

ChatGPT answers confirmed his by-then-growing suspicions
that the chatbot had been responding “without regard for the
truth of the answers it was providing”:

Before the First OSC, however, I still
could not fathom that ChatGPT could
produce multiple fictitious cases, all of
which had various indicia of reliability
such as case captions, the names of the
judges from the correct locations, and
detailed fact patterns and legal analysis
that sounded authentic. The First OSC
caused me to have doubts. As a result,
I asked ChatGPT directly whether one
of the cases it cited, “Varghese v. China
Southern Airlines Co. Ltd., 925 F.3d
1339 (11th Cir. 2009),” was a real
case. *459  Based on what I was
beginning to realize about ChatGPT,
I highly suspected that it was not.
However, ChatGPT again responded
that Varghese “does indeed exist” and
even told me that it was available
on Westlaw and LexisNexis, contrary
to what the Court and defendant's
counsel were saying. This confirmed
my suspicion that ChatGPT was not
providing accurate information and
was instead simply responding to
language prompts without regard for
the truth of the answers it was
providing. However, by this time the
cases had already been cited in our
opposition papers and provided to the
Court.

(Schwartz June 6 Decl. ¶ 30; emphasis added.) These shifting
and contradictory explanations, submitted even after the
Court raised the possibility of Rule 11 sanctions, undermine
the credibility of Mr. Schwartz and support a finding of
subjective bad faith.

48. On May 26, 2023, the Court issued a supplemental Order
directing Mr. Schwartz to show cause at the June 8 hearing
why he ought not be sanctioned pursuant to Rule 11(b)(2)
and (c), 28 U.S.C. § 1927 and the Court's inherent powers
for aiding and causing the citation of non-existent cases in
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the Affirmation in Opposition, the submission of non-existent
judicial opinions annexed to the April 25 Affidavit and the use
of a false and fraudulent notarization in the April 25 Affidavit.
(ECF 31.) The same Order directed the Levidow Firm to also
show cause why it ought not be sanctioned and directed Mr.
LoDuca to show cause why he ought not be sanctioned for
the use of a false or fraudulent notarization in the April 25
Affidavit. (Id.) The Order also directed the Respondents to
file written responses. (Id.)

49. Counsel thereafter filed notices of appearance on behalf
of Mr. Schwartz and the Levidow Firm, and, separately, on
behalf of Mr. LoDuca. (ECF 34-36, 39-40.) Messrs. LoDuca
and Schwartz filed supplemental declarations on June 6. (ECF
44-1, 46.) Thomas R. Corvino, who describes himself as
the sole equity partner of the Levidow Firm, also filed a
declaration. (ECF 47.)

50. On June 8, 2023, the Court held a sanctions hearing on
the Order to Show Cause and the supplemental Order to
Show Cause. After being placed under oath, Messrs. LoDuca
and Schwartz responded to questioning from the Court and
delivered prepared statements in which they expressed their
remorse. Mr. Corvino, a member of the Levidow Firm, also
delivered a statement.

51. At no time has any Respondent written to this Court
seeking to withdraw the March 1 Affirmation in Opposition
or advise the Court that it may no longer rely upon it.

CONCLUSIONS OF LAW

1. Rule 11(b)(2) states: “By presenting to the court a
pleading, written motion, or other paper—whether by signing,
filing, submitting, or later advocating it—an attorney or
unrepresented party certifies that to the best of the person's
knowledge, information, and belief, formed after an inquiry
reasonable under the circumstances: ... the claims, defenses,
and other legal contentions are warranted by existing law
or by a nonfrivolous argument for extending, modifying, or
reversing existing law or for establishing new law ....”

2. “Under Rule 11, a court may sanction an attorney
for, among other things, misrepresenting facts or making
frivolous legal arguments.” Muhammad v. Walmart Stores
East, L.P., 732 F.3d 104, 108 (2d Cir. 2013) (per curiam).

*460  3. A legal argument may be sanctioned as frivolous
when it amounts to an “ ‘abuse of the adversary system ....’ ”
Salovaara v. Eckert, 222 F.3d 19, 34 (2d Cir. 2000) (quoting
Mareno v. Rowe, 910 F.2d 1043, 1047 (2d Cir. 1990)).
“Merely incorrect legal statements are not sanctionable under
Rule 11(b)(2).” Storey v. Cello Holdings, L.L.C., 347 F.3d
370, 391 (2d Cir. 2003). “The fact that a legal theory is a long-
shot does not necessarily mean it is sanctionable.” Fishoff v.
Coty Inc., 634 F.3d 647, 654 (2d Cir. 2011). A legal contention
is frivolous because it has “no chance of success” and there
“is no reasonable argument to extend, modify or reverse the
law as it stands.” Id. (quotation marks omitted).

4. An attorney violates Rule 11(b)(2) if existing caselaw
unambiguously forecloses a legal argument. SeeStar Mark
Mgmt., Inc. v. Koon Chun Hing Kee Soy & Sauce Factory,
Ltd., 682 F.3d 170, 178 (2d Cir. 2012) (affirming Rule 11(b)
(2) sanction for frivolous claims where plaintiff's trademark
claims “clearly lacked foundation”) (per curiam); Simon
DeBartolo Grp., L.P. v. Richard E. Jacobs Grp., Inc., 186 F.3d
157, 176 (2d Cir. 1999) (affirming Rule 11(b)(2) sanction
where no authority supported plaintiff's theory of liability
under SEC Rule 10b-13).

5. The filing of papers “without taking the necessary care in
their preparation” is an “abuse of the judicial system” that
is subject to Rule 11 sanction. Cooter & Gell v. Hartmarx
Corp., 496 U.S. 384, 398, 110 S.Ct. 2447, 110 L.Ed.2d
359 (1990). Rule 11 creates an “incentive to stop, think
and investigate more carefully before serving and filing
papers.” Id. (quotation marks omitted). “Rule 11 ‘explicitly
and unambiguously imposes an affirmative duty on each
attorney to conduct a reasonable inquiry into the viability of a
pleading before it is signed.’ ” AJ Energy LLC v. Woori Bank,
829 Fed. App'x 533, 535 (2d Cir. 2020) (summary order)
(quoting Gutierrez v. Fox, 141 F.3d 425, 427 (2d Cir. 1998)).

6. Rule 3.3(a)(1) of the New York Rules of Professional
Conduct, 22 N.Y.C.R.R. § 1200.0, states: “A lawyer shall not
knowingly make a false statement of fact or law to a tribunal
or fail to correct a false statement of material fact or law
previously made to the tribunal by the lawyer ....” A lawyer
may make a false statement of law where he “liberally us[ed]
ellipses” in order to “change” or “misrepresent” a court's
holding. United States v. Fernandez, 516 Fed. App'x 34, 36 &
n.2 (2d Cir. 2013) (admonishing but not sanctioning attorney
for his “editorial license” and noting his affirmative obligation
to correct false statements of law) (summary order); see
alsoUnited States v. Salameh, 1993 WL 168568, at *2-3 & n.1

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR11&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_c0ae00006c482 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR11&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031734599&pubNum=0000506&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RP&fi=co_pp_sp_506_108&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_108 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031734599&pubNum=0000506&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RP&fi=co_pp_sp_506_108&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_108 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000471842&pubNum=0000506&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RP&fi=co_pp_sp_506_34&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_34 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990118799&pubNum=0000350&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RP&fi=co_pp_sp_350_1047&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_350_1047 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR11&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_c0ae00006c482 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003687382&pubNum=0000506&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RP&fi=co_pp_sp_506_391&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_391 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003687382&pubNum=0000506&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RP&fi=co_pp_sp_506_391&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_391 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024718599&pubNum=0000506&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RP&fi=co_pp_sp_506_654&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_654 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024718599&pubNum=0000506&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RP&fi=co_pp_sp_506_654&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_654 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024718599&pubNum=0000506&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR11&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_c0ae00006c482 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027892549&pubNum=0000506&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RP&fi=co_pp_sp_506_178&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_178 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027892549&pubNum=0000506&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RP&fi=co_pp_sp_506_178&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_178 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027892549&pubNum=0000506&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RP&fi=co_pp_sp_506_178&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_178 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR11&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_c0ae00006c482 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR11&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_c0ae00006c482 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999176897&pubNum=0000506&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RP&fi=co_pp_sp_506_176&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_176 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999176897&pubNum=0000506&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RP&fi=co_pp_sp_506_176&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_176 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999176897&pubNum=0000506&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RP&fi=co_pp_sp_506_176&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_176 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR11&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_c0ae00006c482 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR11&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990090458&pubNum=0000780&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RP&fi=co_pp_sp_780_398&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_780_398 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990090458&pubNum=0000780&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RP&fi=co_pp_sp_780_398&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_780_398 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990090458&pubNum=0000780&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RP&fi=co_pp_sp_780_398&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_780_398 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR11&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990090458&pubNum=0000780&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR11&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051952306&pubNum=0006538&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RP&fi=co_pp_sp_6538_535&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_6538_535 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051952306&pubNum=0006538&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RP&fi=co_pp_sp_6538_535&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_6538_535 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998087361&pubNum=0000506&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RP&fi=co_pp_sp_506_427&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_427 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1089367&cite=NYSTRPCR3.3&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_7b9b000044381 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1089367&cite=NYSTRPCR3.3&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_7b9b000044381 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1013028&cite=22NYADC1200.0&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030184227&pubNum=0006538&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RP&fi=co_pp_sp_6538_36&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_6538_36 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030184227&pubNum=0006538&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RP&fi=co_pp_sp_6538_36&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_6538_36 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993109204&pubNum=0000999&originatingDoc=I4128edf0113e11eeb336fbd69864e520&refType=RP&fi=co_pp_sp_999_3&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_999_3 


Mata v. Avianca, Inc., 678 F.Supp.3d 443 (2023)

 WESTLAW   © 2026 Thomson Reuters. No claim to original U.S. Government Works. 10

(S.D.N.Y. May 18, 1993) (admonishing but not sanctioning
attorney for failing to disclose that the sole decision cited in
support of a legal argument was vacated on appeal) (Duffy,
J.).

7. It is a crime to knowingly forge the signature of a United
States judge or the seal of a federal court. 18 U.S.C. §

505. 13  Writing for the panel, then-Judge *461  Sotomayor
explained that “[section] 505 is concerned ... with protecting
the integrity of a government function – namely, federal
judicial proceedings.” United States v. Reich, 479 F.3d 179,
188 (2d Cir. 2007). “When an individual forges a judge's
signature in order to pass off a false document as an authentic
one issued by the courts of the United States, such conduct
implicates the interests protected by § 505 whether or not the
actor intends to deprive another of money or property.” Id.
Reich affirmed the jury's guilty verdict against an attorney-
defendant who drafted and circulated a forged Order that was
purported to be signed by a magistrate judge, which prompted
his adversary to withdraw an application pending before the
Second Circuit. Id. at 182-83, 189-90; see alsoUnited States
v. Davalos, 2008 WL 4642109 (S.D.N.Y. Oct. 20, 2008)
(sentencing defendant to 15 months’ imprisonment for the use
of counterfeit Orders containing forged signatures of Second
Circuit judges) (Sweet, J.).

8. The fake opinions cited and submitted by Respondents do
not include any signature or seal, and the Court therefore
concludes that Respondents did not violate section 505. The
Court notes, however, that the citation and submission of fake
opinions raises similar concerns to those described in Reich.

9. The Court has described Respondents’ submission of
fake cases as an unprecedented circumstance. (ECF 31 at
1.) A fake opinion is not “existing law” and citation to
a fake opinion does not provide a non-frivolous ground
for extending, modifying, or reversing existing law, or for

establishing new law. 14  An attempt to persuade a court or
oppose an adversary by relying on fake opinions is an abuse
of the adversary system. Salovaara, 222 F.3d at 34.

10. An attorney's compliance with Rule 11(b)(2) is not
assessed solely at the moment that the paper is submitted.
The 1993 amendments to Rule 11 added language that
certifies an attorney's Rule 11 obligation continues when
“later advocating” a legal contention first made in a written
filing covered by the Rule. Thus, “a litigant's obligations with
respect to the contents of these papers are not measured solely
as of the time they are filed with or submitted to the court,

but include reaffirming to the court and advocating positions
contained in those pleadings and motions after learning that
they cease to have any merit.” Rule 11, advisory committee's
note to 1993 amendment. The failure to correct a prior
statement in a pending motion is the later advocacy of that
statement and is subject to sanctions. Galin v. Hamada, 283 F.
Supp. 3d 189, 202 (S.D.N.Y. 2017) (“[A] court may impose
sanctions on a party for refusing to withdraw an allegation or
claim even after it is shown to be inaccurate.”) (Furman, J.)
(internal quotation marks, alterations, and citation omitted);
Bressler v. Liebman, 1997 WL 466553, at *8 (S.D.N.Y. Aug.
14, 1997) (an attorney was potentially liable under Rule 11
when he “continued to press the claims ... in conferences after
information provided by opposing counsel and analysis by
the court indicated the questionable merit of those claims.”)
(Preska, J.).

*462  11. Rule 11(c)(3) states: “On its own, the court
may order an attorney, law firm, or party to show cause
why conduct specifically described in the order has not
violated Rule 11(b).” “If, after notice and a reasonable
opportunity to respond, the court determines that Rule 11(b)
has been violated, the court may impose an appropriate
sanction on any attorney, law firm, or party that violated the
rule or is responsible for the violation. Absent exceptional
circumstances, a law firm must be held jointly responsible for
a violation committed by its partner, associate, or employee.”
Rule 11(c)(1).

12. Any Rule 11 sanction should be “made with restraint”
because in exercising sanctions powers, a trial court may be
acting “as accuser, fact finder and sentencing judge.” Storey
v. Cello Holdings, L.L.C., 347 F.3d 370, 387 (2d Cir. 2003)
(quotation marks and citations omitted). Sanctions should
not be imposed “for minor, inconsequential violations of the
standards prescribed by subdivision (b).” Rule 11, advisory
committee's note to 1993 amendment.

13. Mr. Schwartz is not admitted to practice in this District
and did not file a notice of appearance. However, Rule 11(c)
(1) permits a court to “impose an appropriate sanction on
any attorney ... that violated the rule or is responsible for the
violation.” The Court has authority to impose an appropriate
sanction on Mr. Schwartz for a Rule 11 violation.

14. When, as here, a court considers whether to impose
sanctions suasponte, it “is akin to the court's inherent power of
contempt,” and, “like contempt, suasponte sanctions in those
circumstances should issue only upon a finding of subjective
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bad faith.” Muhammad, 732 F.3d at 108. By contrast, where
an adversary initiates sanctions proceedings under Rule 11(c)
(2), the attorney may take advantage of that Rule's 21-day
safe harbor provision and withdraw or correct the challenged
filing, in which case sanctions may issue if the attorney's
statement was objectively unreasonable. Muhammad, 732
F.3d at 108; In re Pennie & Edmonds LLP, 323 F.3d 86, 90
(2d Cir. 2003). Subjective bad faith is “a heightened mensrea
standard” that is intended to permit zealous advocacy while
deterring improper submissions. Id. at 91.

15. A finding of bad faith is also required for a court to
sanction an attorney pursuant to its inherent power. See,
e.g., United States v. Int'l Bhd. of Teamsters, Chauffeurs,
Warehousemen & Helpers of Am., AFL-CIO, 948 F.2d 1338,
1345 (2d Cir. 1991). “Because of their very potency, inherent
powers must be exercised with restraint and discretion. A
primary aspect of that discretion is the ability to fashion an
appropriate sanction for conduct which abuses the judicial
process.” Chambers v. NASCO, Inc., 501 U.S. 32, 44-45, 111
S.Ct. 2123, 115 L.Ed.2d 27 (1991) (internal citation omitted).

16. “[B]ad faith may be inferred where the action is
completely without merit.” In re 60 E. 80th St. Equities, Inc.,
218 F.3d 109, 116 (2d Cir. 2000). Any notice or warning
provided to the attorney is relevant to a finding of bad
faith. Seeid. (“Here, not only were the claims meritless, but
[appellant] was warned of their frivolity by the Bankruptcy
Court before he filed the appeal to the District Court.”).

17. The Second Circuit has most often discussed subjective
bad faith in the context of false factual statements and
not unwarranted or frivolous legal arguments. Subjective
bad faith includes the knowing and intentional submission
of a false statement of fact. See, e.g., *463  Rankin v.
City of Niagara Falls, Dep't of Public Works, 569 Fed.
App'x 25 (2d Cir. 2014) (affirming Rule 11 sanctions on
attorney who obtained extensions by falsely claiming that
the submission of a “substantive” summary judgment filing
had been delayed by heavy workload) (summary order). An
attorney acts in subjective bad faith by offering “essential”
facts that explicitly or impliedly “run contrary to statements”
that the attorney made on behalf of the same client in other
proceedings. Revellino & Byczek, LLP v. Port Authority
of N.Y. & N.J., 682 Fed. App'x 73, 75-76 (2d Cir. 2017)
(affirming Rule 11 sanctions where allegations in a federal
civil rights complaint misleadingly omitted key facts asserted
by the same attorney on behalf of the same client in a related
state criminal proceeding) (summary order).

18. An assertion may be made in subjective bad faith even
when it was based in confusion. United States ex rel. Hayes
v. Allstate Ins. Co., 686 Fed. App'x 23, 28 (2d Cir. 2017)
(“[C]onfusion about corporate complexities would not justify
falsely purporting to have personal knowledge as to more than
sixty defendants’ involvement in wrongdoing.”) (summary
order). A false statement of knowledge can constitute
subjective bad faith where the speaker “ ‘knew that he had
no such knowledge ....’ ” Id. at 27 (quoting United States
ex rel. Hayes v. Allstate Ins. Co., 2014 WL 10748104, at *6
(W.D.N.Y. Oct. 16, 2014), R & R adopted, 2016 WL 463732
(W.D.N.Y. Feb. 8, 2016)).

19. “Evidence that would satisfy the knowledge standard
in a criminal case ought to be sufficient in a sanctions
motion and, thus, knowledge may be proven by circumstantial
evidence and conscious avoidance may be the equivalent of
knowledge.” Cardona v. Mohabir, 2014 WL 1804793, at *3
(S.D.N.Y. May 6, 2014) (citing United States v. Svoboda, 347
F.3d 471, 477-79 (2d Cir. 2003)); accordEstevez v. Berkeley
College, 2022 WL 17177971, at *1 (S.D.N.Y. Nov. 23,
2022) (“[R]equisite actual knowledge may be demonstrated
by circumstantial evidence and inferred from conscious
avoidance.”) (Seibel, J.) (quotation marks omitted). The
conscious avoidance test is met when a person “consciously
avoided learning [a] fact while aware of a high probability
of its existence, unless the factfinder is persuaded that the
[person] actually believed the contrary.” United States v.
Finkelstein, 229 F.3d 90, 95 (2d Cir. 2000) (internal citations
omitted). “The rationale for imputing knowledge in such
circumstances is that one who deliberately avoided knowing
the wrongful nature of his conduct is as culpable as one who
knew.” Id. It requires more than being “merely negligent,
foolish or mistaken,” and the person must be “aware of a
high probability of the fact in dispute and consciously avoided
confirming that fact.” Svoboda, 347 F.3d at 481-82 (quotation
marks and brackets omitted).

20. Respondents point to the Report and Recommendation of
Magistrate Judge Freeman, as adopted by Judge McMahon,
in Braun ex rel. Advanced Battery Techs., Inc. v. Zhiguo Fu,
2015 WL 4389893, at *19 (S.D.N.Y. July 10, 2015), which
declined to sanction a law firm associate who drafted and
signed a complaint that falsely alleged that the plaintiff in a
shareholder derivative suit was a shareholder of the nominal
defendant. That attorney acted in reliance on the plaintiff's
signed verification of the complaint, partner communications
with the plaintiff, and contents of law firm files that appeared
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to contain false information. Id. at *5-6, 19. Braun concluded
that this attorney did not act with subjective bad faith by
innocently relying on the mistruths of others. Id. at *19. There
is no suggestion in Braun that this attorney had a reason to
know or suspect *464  that he was relying on falsehoods or
misinformation.

21. Here, Respondents advocated for the fake cases and legal
arguments contained in the Affirmation in Opposition after
being informed by their adversary's submission that their
citations were non-existent and could not be found. (Findings
of Fact ¶¶ 7, 11.) Mr. Schwartz understood that the Court had
not been able to locate the fake cases. (Findings of Fact ¶ 15.)
Mr. LoDuca, the only attorney of record, consciously avoided
learning the facts by neither reading the Avianca submission
when received nor after receiving the Court's Orders of April
11 and 12. Respondents’ circumstances are not similar to
those of the attorney in Braun.

22. “In considering Rule 11 sanctions, the knowledge and
conduct of each respondent lawyer must be separately
assessed and principles of imputation of knowledge do not
apply.” Weddington v. Sentry Indus., Inc., 2020 WL 264431,
at *7 (S.D.N.Y. Jan. 17, 2020).

23. The Court concludes that Mr. LoDuca acted with
subjective bad faith in violating Rule 11 in the following
respects:

a. Mr. LoDuca violated Rule 11 in not reading a single
case cited in his March 1 Affirmation in Opposition
and taking no other steps on his own to check whether
any aspect of the assertions of law were warranted by
existing law. An inadequate or inattentive “inquiry” may
be unreasonable under the circumstances. But signing and
filing that affirmation after making no “inquiry” was an
act of subjective bad faith. This is especially so because
he knew of Mr. Schwartz's lack of familiarity with federal
law, the Montreal Convention and bankruptcy stays, and
the limitations of research tools made available by the law
firm with which he and Mr. Schwartz were associated.

b. Mr. LoDuca violated Rule 11 in swearing to the truth of
the April 25 Affidavit with no basis for doing so. While an
inadequate inquiry may not suggest bad faith, the absence
of any inquiry supports a finding of bad faith. Mr. Schwartz
walked into his office, presented him with an affidavit that
he had never seen in draft form, and Mr. LoDuca read it and
signed it under oath. A cursory review of his own affidavit
would have revealed that (1) “Zicherman v. Korean Air

Lines Co., Ltd., 516 F.3d 1237 (11th Cir. 2008)” could
not be found, (2) many of the cases were excerpts and not
full cases and (3) reading only the opening passages of,
for example, “Varghese”, would have revealed that it was
internally inconsistent and nonsensical.

c. Further, the Court directed Mr. LoDuca to submit the
April 25 Affidavit and Mr. LoDuca lied to the Court when
seeking an extension, claiming that he, Mr. LoDuca, was
going on vacation when, in truth and in fact, Mr. Schwartz,
the true author of the April 25 Affidavit, was the one going
on vacation. This is evidence of Mr. LoDuca's bad faith.

24. The Court concludes that Mr. Schwartz acted with
subjective bad faith in violating Rule 11 in the following
respects:

a. Mr. Schwartz violated Rule 11 in connection with the
April 25 Affidavit because, as he testified at the hearing,
when he looked for “Varghese” he “couldn't find it,” yet
did not reveal this in the April 25 Affidavit. He also offered
no explanation for his inability to find “Zicherman”. Poor
and sloppy research would merely have been objectively
unreasonable. But Mr. Schwartz was aware of facts that
alerted him to the high probability that “Varghese” and
“Zicherman” *465  did not exist and consciously avoided
confirming that fact.

b. Mr. Schwartz's subjective bad faith is further supported
by the untruthful assertion that ChatGPT was merely a
“supplement” to his research, his conflicting accounts
about his queries to ChatGPT as to whether “Varghese” is a
“real” case, and the failure to disclose reliance on ChatGPT
in the April 25 Affidavit.

25. The Levidow Firm is jointly and severally liable
for the Rule 11(b)(2) violations of Mr. LoDuca and Mr.
Schwartz. Rule 11(c)(1) provides that “[a]bsent exceptional
circumstances, a law firm must be held jointly responsible
for a violation committed by its partner, associate, or
employee.” The Levidow Firm has not pointed to exceptional
circumstances that warrant a departure from Rule 11(c)
(1). Mr. Corvino has acknowledged responsibility, identified
remedial measures taken by the Levidow Firm, including an
expanded Fastcase subscription and CLE programming, and
expressed his regret for Respondents’ submissions. (Corvino
Decl. ¶¶ 10-15; Tr. 44-47.)

26. The Court declines to separately impose any sanction
pursuant to 28 U.S.C. § 1927, which provides for a sanction
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against any attorney “who so multiplies the proceedings in
any case unreasonably and vexatiously ....” “By its terms,
§ 1927 looks to unreasonable and vexatious multiplications
of proceedings; and it imposes an obligation on attorneys
throughout the entire litigation to avoid dilatory tactics. The
purpose of this statute is to deter unnecessary delays in
litigation.” Int'l Bhd. of Teamsters, 948 F.2d at 1345 (internal
citations and quotation marks omitted). Respondents’ reliance
on fakes cases has caused several harms but dilatory tactics
and delay were not among them.

27. Each of the Respondents is sanctioned under Rule 11 and,
alternatively, under the inherent power of this Court.

28. A Rule 11 sanction should advance both specific and
general deterrence. Cooter & Gell, 496 U.S. at 404, 110 S.Ct.
2447. “A sanction imposed under [Rule 11] must be limited to
what suffices to deter repetition of the conduct or comparable
conduct by others similarly situated. The sanction may
include nonmonetary directives; an order to pay a penalty into
court; or, if imposed on motion and warranted for effective
deterrence, an order directing payment to the movant of part
or all of the reasonable attorney's fees and other expenses
directly resulting from the violation.” Rule 11(c)(4). “The
court has available a variety of possible sanctions to impose
for violations, such as striking the offending paper; issuing
an admonition, reprimand, or censure; requiring participation
in seminars or other educational programs; ordering a fine
payable to the court; referring the matter to disciplinary
authorities (or, in the case of government attorneys, to the
Attorney General, Inspector General, or agency head), etc.”
Rule 11, advisory committee's note to 1993 amendment.

29. “ ‘[B]ecause the purpose of imposing Rule 11 sanctions is
deterrence, a court should impose the least severe sanctions
necessary to achieve the goal.’ ” (RC) 2 Pharma Connect,
LLC v. Mission Pharmacal Co., 2023 WL 112552, at *3
(S.D.N.Y. Jan. 4, 2023) (Liman, J.) (quoting Schottenstein
v. Schottenstein, 2005 WL 912017, at *2 (S.D.N.Y. Apr.
18, 2005)). “[T]he Court has ‘wide discretion’ to craft an
appropriate sanction, and may consider the effects on the
parties and the full knowledge of the relevant facts gained
during the sanctions hearing.” *466  Heaston v. City of New
York, 2022 WL 182069, at *9 (E.D.N.Y. Jan. 20, 2022) (Chen,
J.) (quoting Oliveri v. Thompson, 803 F.2d 1265, 1280 (2d
Cir. 1986)).

30. The Court has considered the specific circumstances of
this case. The Levidow Firm has arranged for outside counsel

to conduct a mandatory Continuing Legal Education program
on technological competence and artificial intelligence
programs. (Corvino Decl. ¶ 14.) The Levidow Firm also
intends to hold mandatory training for all lawyers and staff
on notarization practices. (Corvino Decl. ¶ 15.) Imposing a
sanction of further and additional mandatory education would
be redundant.

31. Counsel for Avianca has not sought the reimbursement
of attorneys’ fees or expenses. Ordering the payment of
opposing counsel's fees and expenses is not warranted.

32. In considering the need for specific deterrence, the
Court has weighed the significant publicity generated by
Respondents’ actions. (See, e.g., Alger Decl. Ex. E.) The
Court credits the sincerity of Respondents when they
described their embarrassment and remorse. The fake cases
were not submitted for any respondent's financial gain and
were not done out of personal animus. Respondents do not
have a history of disciplinary violations and there is a low
likelihood that they will repeat the actions described herein.

33. There is a salutary purpose of placing the most directly
affected persons on notice of Respondents’ conduct. The
Court will require Respondents to inform their client and
the judges whose names were wrongfully invoked of the
sanctions imposed. The Court will not require an apology
from Respondents because a compelled apology is not
a sincere apology. Any decision to apologize is left to
Respondents.

34. An attorney may be required to pay a fine, or, in the
words of Rule 11, a “penalty,” to advance the interests of
deterrence and not as punishment or compensation. See, e.g.,
Universitas Education, LLC v. Nova Grp., Inc., 784 F.3d 99,
103-04 (2d Cir. 2015). The Court concludes that a penalty of
$5,000 paid into the Registry of the Court is sufficient but
not more than necessary to advance the goals of specific and
general deterrence.

CONCLUSION

The Court Orders the following sanctions pursuant to Rule
11, or, alternatively, its inherent authority:

a. Within 14 days of this Order, Respondents shall send via
first-class mail a letter individually addressed to plaintiff
Roberto Mata that identifies and attaches this Opinion and
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Order, a transcript of the hearing of June 8, 2023 and a copy
of the April 25 Affirmation, including its exhibits.

b. Within 14 days of this Order, Respondents shall send
via first-class mail a letter individually addressed to
each judge falsely identified as the author of the fake
“Varghese”, “Shaboon”, “Petersen”, “Martinez”, “Durden”
and “Miller” opinions. The letter shall identify and attach
this Opinion and Order, a transcript of the hearing of June
8, 2023 and a copy of the April 25 Affirmation, including
the fake “opinion” attributed to the recipient judge.

c. Within 14 days of this Opinion and Order, respondents
shall file with this Court copies of the letters sent in
compliance with (a) and (b).

d. A penalty of $5,000 is jointly and severally imposed
on Respondents and shall be paid into the Registry of this
Court within 14 days of this Opinion and Order.

SO ORDERED.
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Footnotes

1 The potential mischief is demonstrated by an innocent mistake made by counsel for Mr. Schwartz and the
Levidow Firm, which counsel promptly caught and corrected on its own. In the initial version of the brief in
response to the Orders to Show Cause submitted to the Court, it included three of the fake cases in its Table
of Authorities. (ECF 45.)

2 Plaintiff's opposition was submitted as an “affirmation” and not a memorandum of law. The Local Civil Rules of
this District require that “the cases and other authorities relied upon” in opposition to a motion be set forth in a
memorandum of law. Local Civil Rule 7.1(a)(2), 7.1(b). An affirmation is a creature of New York state practice
that is akin to a declaration under penalty of perjury. CompareN.Y. C.P.L.R. 2106with28 U.S.C. § 1746.

3 Mr. Schwartz's testimony appears to acknowledge that he knew that “Varghese” could not be found before
the March 1 Affirmation was filed citing the fake case. His answer also could refer to the April 25 Affidavit
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submitting the actual cases. Either way, he knew before making a submission to the Court that the full text
of “Varghese” could not be found but kept silent.

4 The Court's Order directed the filing to be made by April 18, 2022, not 2023.

5 The declaration of Mr. Schwartz claimed that the April 25 Affidavit was executed in his own office, not Mr.
LoDuca's office. (Schwartz June 6 Dec. ¶ 27 (“Mr. LoDuca then came into my office and signed the affidavit
in front of me ....”).)

6 The Court finds this claim from a lawyer who has practiced in the litigation arena for approximately 30 years
to be not credible and was contradicted by his later testimony. (SeeTr. 34 (“THE COURT: And F.3d is the
third edition of the Federal Reporter, correct? MR. SCHWARTZ: Right.”).)

7 Judge Higginbotham is a Senior Judge of the United States Court of Appeals for the Fifth Circuit, not the
Eleventh Circuit. Judges Jordan and Rosenbaum sit on the Eleventh Circuit.

8 See National Transportation Safety Board, “Aircraft Accident Report: Uncontrolled Descent and Collision
With Terrain, United Airlines Flight 585,” https://www.ntsb.gov/investigations/AccidentReports/Reports/
AAR0101.pdf (last accessed June 21, 2023).

9 It appears that United Airlines filed for Chapter 11 bankruptcy protection in 2002. See Edward Wong,
“Airline Shock Waves: The Overview; Bankruptcy Case Is Filed by United,” N.Y. Times, Dec. 10, 2002,
Sec. A p. 1, https://www.nytimes.com/2002/12/10/business/airline-shock-waves-the-overview-bankruptcy-
case-is-filed-by-united.html (last accessed June 21, 2023).

10 See, e.g., https://georgewbush-whitehouse.archives.gov/government/gonzales-bio.html (last accessed June
21, 2023).

11 In fact, courts have generally held that the Montreal Convention seeks to create uniformity in the limitations
periods enforced across its signatory countries. See, e.g., Ireland v. AMR Corp., 20 F. Supp. 3d 341, 347
(E.D.N.Y. 2014) (citing Fishman v. Delta Air Lines, Inc., 132 F.3d 138, 144 (2d Cir. 1998)).

12 Cf. Lewis Carroll, Alice's Adventures in Wonderland, 79 (Puffin Books ed. 2015) (1865):

“Take some more tea,” the March Hare said to Alice, very earnestly.

“I've had nothing yet,” Alice replied in an offended tone, “so I can't take more.”

“You mean you can't take less,” said the Hatter: “it's very easy to take more than nothing.”

13 The statute states: “Whoever forges the signature of any judge, register, or other officer of any court of the
United States, or of any Territory thereof, or forges or counterfeits the seal of any such court, or knowingly
concurs in using any such forged or counterfeit signature or seal, for the purpose of authenticating any
proceeding or document, or tenders in evidence any such proceeding or document with a false or counterfeit
signature of any such judge, register, or other officer, or a false or counterfeit seal of the court, subscribed
or attached thereto, knowing such signature or seal to be false or counterfeit, shall be fined under this title
or imprisoned not more than five years, or both.” 18 U.S.C. § 505.

14 To the extent that the Affirmation in Opposition cited existing authorities, those decisions did not support the
propositions for which they were offered, with the exception of Ashcroft v. Iqbal, 556 U.S. 662, 129 S.Ct.
1937, 173 L.Ed.2d 868 (2009), and, in part, Doe v. United States, 419 F.3d 1058 (9th Cir. 2005).
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ETHICAL ISSUES REGARDING THE USE OF ARTIFICIAL INTELLIGENCE 

 
 
Introduction 
 
Artificial Intelligence (“AI”) has fundamentally transformed the practice of law by revolutionizing 
various aspects of legal work. AI-powered software can perform legal research, contract analysis, 
and document review tasks, saving time and increasing efficiency. AI can also help predict legal 
outcomes, manage cases, and automate routine tasks. AI technology has facilitated the automation 
of routine legal tasks, allowing legal professionals to focus on higher-value work requiring human 
expertise and judgment.  
 
Generative AI has taken the advances of AI even further. It can assist lawyers by automating 
document drafting, preparing summaries, analyzing and synthesizing large volumes of documents 
and other information, optimizing efficiency, and allowing for more focused attention on legal 
strategy and client needs. 
 
In short, the use of AI has gone from something in movies to an everyday tool in the practice of 
law. This technology has begun to revolutionize the way legal work is done, allowing lawyers to 
focus on more complex tasks and provide better service to their clients.  
 
To attorneys, the thought of using AI to draft pleadings and briefs and review documents may 
seem unfamiliar and even intimidating because the technology is relatively new, and many 
attorneys have not used it. Now that it is here, attorneys need to know what it is and how (and if) 
to use it. 
 
The use of AI has also raised ethical issues for attorneys. Topics such as client confidentiality and 
competence in the use of AI are at the forefront of our day-to-day legal practices. As outlined in 
more detail in the “Guidance & Best Practices for the Use of Artificial Intelligence” section below, 
this Joint Opinion is intended to educate attorneys on the benefits and pitfalls of using this type of 
technology, and provide ethical guidelines, including: 
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• Lawyers must ensure that AI-generated content, such as legal documents or advice, is 
truthful, accurate, and based on sound legal reasoning, upholding principles of honesty and 
integrity in their professional conduct. 

 
• Lawyers must be competent in the use of AI technologies.  

 
• Lawyers must ensure the accuracy and relevance of the citations they use in legal 

documents or arguments. When citing legal authorities such as case law, statutes, 
regulations, or scholarly articles, lawyers should verify that the citations accurately reflect 
the content they are referencing.  
 

• Lawyers must safeguard information relating to the representation of a client and ensure 
that AI systems handling confidential data adhere to strict confidentiality measures. 

 
• Lawyers must be vigilant in identifying and addressing potential conflicts of interest arising 

from using AI systems. 
 

• Lawyers must communicate with clients about their use of AI technologies in their 
practices, providing clear and transparent explanations of how such tools are employed and 
their potential impact on case outcomes. 

 
• Lawyers must ensure that AI-related expenses are reasonable and appropriately disclosed 

to clients. 
 

• Lawyers must engage in continuing legal education and other training to stay informed 
about ethical issues and best practices for using AI in legal practice.  

 
The rapid growth of AI is forcing the legal profession to confront and adapt to it. As with other 
forms of technology, from cloud computing to virtual offices, these new technologies implicate 
old ethical problems. This opinion will clarify how our existing ethical rules impact the proper use 
of this technology.  
 
The Committees also emphasize that lawyers must be proficient in using technological tools to the 
same extent they are in employing traditional methods. Whether it is understanding how to 
navigate legal research databases, use e-discovery software, use their smartphones, use email, or 
otherwise safeguard client information in digital formats, lawyers are required to maintain 
competence across all technological means relevant to their practice. 
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Definitions of Artificial Intelligence 
 
 1.  Artificial Intelligence 
 
The Oxford English Dictionary defines “artificial intelligence” as “software used to perform tasks 
or produce output previously thought to require human intelligence, esp. by using machine learning 
to extrapolate from large collections of data.”1   

The National Artificial Intelligence Act of 2020 defines “artificial intelligence” as “a machine-
based system that can, for a given set of human-defined objectives, make predictions, 
recommendations or decisions influencing real or virtual environments; abstract such perceptions 
into models through analysis in an automated manner; and use model inference to formulate 
options for information or action.”2 

 2. Generative Artificial Intelligence 
 
Although artificial intelligence has been used for decades, generative AI represents a significant 
change and a dramatic step forward in legal applications, because instead of only analyzing 
content, it can also generate new content. McKinsey and Company explain that “Generative 
artificial intelligence (AI) describes algorithms (such as ChatGPT) that can be used to create new 
content, including audio, code, images, text, simulations, and videos.”3 
 
Generative AI and large language models are like two peas in a pod. Generative AI is the brain 
behind creating new output, including text, images, and music, by learning from existing data. Of 
particular concern is the type of generative AI, which, unlike its predecessors, is used not only to 
analyze data but also to create novel content. Generative AI creates this content using large 
language models, in which a model is “trained” on vast amounts of data, rendering it able to 
generate new content by referring back to the data it has ingested. The release of OpenAI’s 
ChatGPT in November 2022 ushered in this new era of technological development.  
 
Artificial Intelligence’s Application for Lawyers 
 
AI has already been used for many years in various legal software applications including document 
review, legal research, and document assembly. Generative AI differs from non-generative AI 
because it creates content, and it is the creation of content that necessitates heightened awareness 
by lawyers.  
 
For example, document review software has enabled Technology-Assisted Review (“TAR”) of 
large document collections, sometimes referred to as “predictive coding” or “computer-assisted 
review.” The Sedona Conference defines TAR as “A process for prioritizing or coding a collection 
of electronically stored information using a computerized system that harnesses human judgments 
of subject-matter experts on a smaller set of documents and then extrapolates those judgments to 
the remaining documents in the collection. … TAR systems generally incorporate statistical 

 
1 https://www.oed.com/dictionary/artificial-intelligence_n 
2 15 U.S.C. 9401(3). 
3 https://www.mckinsey.com/featured-insights/mckinsey-explainers/what-is-generative-ai 
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models and/or sampling techniques to guide the process and to measure overall system 
effectiveness.”4 

 
Similarly, technology is deployed within legal research software to identify other authorities of 
interest to the researcher based on the authorities with which the researcher has engaged. Legal 
research software traditionally utilizes AI for document indexing and natural language processing, 
enabling it to categorize and index legal documents and efficiently retrieve relevant information. 
Because generative AI creates content, however, lawyers have an obligation to verify that the 
citations are correct and that they accurately summarize the cases or other information cited. 
 
In legal applications, generative AI is like having an assistant who can create legal documents, 
analyze cases, and provide insight into potential outcomes of legal issues. It works by learning 
from legal data and examples and then using the knowledge to generate new legal documents or 
predictions. Thus, instead of spending hours drafting contracts or researching case law, lawyers 
can now use generative AI to speed up their work and make more informed decisions.  
 
Hallucinations & Biases 

 
Among the reasons that AI, particularly generative AI, is so controversial is that the software 
sometimes responds to queries with “hallucinations,” or “false answers.” IBM describes 
hallucinations as follows: 

 
AI hallucination is a phenomenon wherein a large language model (LLM)—often 
a generative AI chatbot or computer vision tool—perceives patterns or objects that 
are nonexistent or imperceptible to human observers, creating outputs that are 
nonsensical or altogether inaccurate. 
 
Generally, if a user makes a request of a generative AI tool, they desire an output 
that appropriately addresses the prompt (i.e., a correct answer to a question). 
However, sometimes AI algorithms produce outputs that are not based on training 
data, are incorrectly decoded by the transformer or do not follow any identifiable 
pattern. In other words, it “hallucinates” the response. 
 

Generative AI is not a clean slate, free from prejudices and preconceptions. To the contrary, AI 
has biases that are the result of the data input into them. These biases can lead to discrimination, 
favoring certain groups or perspectives over others, and can manifest in areas like facial 
recognition and hiring decisions. Addressing AI biases is essential to obtaining the best results. 
 
Lawyers have fallen victim to hallucinations and biases, signing their names to briefs authored 
entirely by or with the assistance of AI, which included some nonexistent cases. Some recent 
examples include: 
 

 
4 The Sedona Conference Glossary: eDiscovery & Digital Information Management, Fifth Edition, 21 
SEDONA CONF. J. 263 (2020) (definition adopted from Maura R. Grossman & Gordon V. Cormack, The 
Grossman-Cormack Glossary of Technology Assisted Review with Foreword by John M. Facciola, U.S. 
Magistrate Judge, 7 FED. CTS. L. REV. 1, 32 (2013)). 
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• A New York lawyer filed a brief citing fake cases generated by ChatGPT, stating in an 
affidavit that he consulted ChatGPT for legal research when preparing a response to a 
motion, and that ChatGPT provided the legal sources and assured him of the reliability of 
the opinions. The lawyer ultimately admitted that the source of the legal opinions had 
“revealed itself to be unreliable.”5  

• A New York lawyer filed an appellate reply brief citing a nonexistent case, and was referred 
to the court’s Grievance Panel.6  

• A Colorado lawyer submitted a brief that included false citations generated by ChatGPT. 
“Respondent provided example searches/results to explain his confidence in the 
technology. Based on the prior results, he explained, ‘it never dawned on me that this 
technology could be deceptive.’”7 
 

An example of AI bias in legal applications can be found in the predictive algorithms for risk 
assessment in criminal justice systems. If the algorithm disproportionately flags individuals from 
marginalized communities as high-risk, it could lead to unjust outcomes such as harsher sentences, 
perpetuating systemic biases within the legal system. 

 
These and similar incidents have caused much concern about AI, and generative AI in particular. 

 
How Courts Are Reacting to AI 
 
Courts have begun to create new rules or implement new policies relating to the use of AI in court 
submissions. Some Courts are mandating certain attorney disclosures and verifications when 
submitting any document to the Court that may be generated in whole or in part by some form of 
AI program or application.  
 
For example, one federal judge in the Eastern District of Pennsylvania has issued a standing order 
requiring: 
 

… that counsel (or a party representing himself or herself) disclose whether he or 
she has used generative Artificial Intelligence (“AI”) in the preparation of any 
complaint, answer, motion, brief, or other paper filed with the Court, including in 
correspondence with the Court. He or she must, in a clear and plain factual 
statement, disclose that generative AI has been used in any way in the preparation 
of the filing or correspondence and certify that each and every citation to the law 
or the record in the filing has been verified as authentic and accurate.8 

 
A federal judge in Texas has a standing order requiring a Mandatory Certification Regarding 
Generative Artificial Intelligence. The Order identifies that generative AI “is the product of 
programming devised by humans who did not have to swear [an attorney’s] oath. As such, these 
systems hold no allegiance to any client, the rule of law, or the laws and Constitution of the United 
States (or, as addressed above, the truth). Unbound by any sense of duty, honor, or justice, such 

 
5 Mata v. Avianca, Inc., 2023 U.S. Dist. LEXIS 108263 (SDNY June 22, 2023). 
6 Park v. Kim, No. 22-2057, 2024 WL 332478 (2d Cir, Jan. 30, 2024).1 
7 2023 Colo. Discipl. LEXIS 64 (Colo. O.P.D.J, Nov. 22, 2023). 
8 https://www.paed.uscourts.gov/sites/paed/files/documents/procedures/praso1_0.pdf 
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programs act according to computer code rather than conviction, based on programming rather 
than principle.”9  
 
Courts are also sanctioning lawyers and their firms for the misuse of AI.  
 
For example, in Mata, the Southern District of New York sanctioned attorneys for writing a legal 
brief using ChatGPT. The Court determined that the lawyers “abandoned their responsibilities” 
when they submitted the AI-written brief and “then continued to stand by the fake opinions after 
the judicial orders called their existence into question.” Both the individual attorneys and their law 
firm were fined $5,000 each.10 
 
In People v. Crabill11, an attorney was suspended for one year and one day for using cases created 
by ChatGPT that were not actual cases. The attorney did not cite or check any of the case references 
generated by ChatGPT, and he solely relied on the technology to create his brief without any 
review. The Colorado Supreme Court held that his conduct violated Colorado Rules of 
Professional Conduct 1.1, 1.3, 3.3(a)(1) and 8.4(c). 
 
The Ninth Circuit struck a brief containing false authority drawn from generative AI.12 
 

 
9 See https://www.txnd.uscourts.gov/judge/judge-brantley-starr, in which the Judge writes: 

All attorneys and pro se litigants appearing before the Court must, together with their notice 
of appearance, file on the docket a certificate attesting either that no portion of any filing 
will be drafted by generative artificial intelligence (such as ChatGPT, Harvey.AI, or Google 
Bard) or that any language drafted by generative artificial intelligence will be checked for 
accuracy, using print reporters or traditional legal databases, by a human being. These 
platforms are incredibly powerful and have many uses in the law: form divorces, discovery 
requests, suggested errors in documents, anticipated questions at oral argument. But legal 
briefing is not one of them. Here’s why. These platforms in their current states are prone to 
hallucinations and bias. On hallucinations, they make stuff up—even quotes and citations. 
Another issue is reliability or bias. While attorneys swear an oath to set aside their personal 
prejudices, biases, and beliefs to faithfully uphold the law and represent their clients, 
generative artificial intelligence is the product of programming devised by humans who 
did not have to swear such an oath. As such, these systems hold no allegiance to any client, 
the rule of law, or the laws and Constitution of the United States (or, as addressed above, 
the truth). Unbound by any sense of duty, honor, or justice, such programs act according to 
computer code rather than conviction, based on programming rather than principle. Any 
party believing a platform has the requisite accuracy and reliability for legal briefing may 
move for leave and explain why. Accordingly, the Court will strike any filing from a party 
who fails to file a certificate on the docket attesting that they have read the Court’s judge-
specific requirements and understand that they will be held responsible under Rule 11 for 
the contents of any filing that they sign and submit to the Court, regardless of whether 
generative artificial intelligence drafted any portion of that filing. 

10 Mata v. Avianca, Inc., Case No. 22-CV-1461, 2023 WL 4114965, 2023 U.S. Dist. LEXIS 108263 
(S.D.N.Y., July 7, 2023). 
11 People v. Zachariah C. Crabill. 23PDJ067. November 22, 2023. 
12 https://news.bloomberglaw.com/bloomberg-law-analysis/analysis-sanctions-for-fake-generative-ai-cites-harm-
clients#:~:text=There%20are%20other%20ways%20to,appropriate%20bar%20or%20disciplinary%20committee.  
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Lawyers are, therefore, facing disciplinary actions, both before judges and disciplinary authorities, 
for using AI technology without taking appropriate steps to ensure its accuracy and that their 
clients are receiving effective representation with its use.  

 
What Other Jurisdictions Are Saying 

 
In every jurisdiction that has issued guidance or made recommendations concerning the use of AI, 
there is one common theme: Lawyers must recognize the risks and benefits of AI technology. If 
they choose to use AI, particularly generative AI, they must understand its strengths and 
weaknesses and employ it consistent with their ethical obligations under the Rules of Professional 
Conduct. 
 
 Florida 
 
The Florida State Bar, Ethics Opinion 24-1 (2024), concludes that lawyers may use generative AI 
in the practice of law but must (1) protect the confidentiality of client information, (2) provide 
accurate and competent services, (3) avoid improper billing practices, and (4) comply with 
applicable restrictions on lawyer advertising.  
 
The Opinion points out that lawyers must also make reasonable efforts to prevent unauthorized 
access to client information and understand the risks associated with the use of technology. They 
also remain responsible for their work product and must verify the accuracy and sufficiency of 
research performed by generative AI. The Opinion concludes that lawyers must continue to 
develop competency in the use of generative AI and stay informed about the risks and benefits of 
new technologies. 
 
 New York 
 
The New York State Bar Association Task Force on Artificial Intelligence issued a Report and 
Recommendations (2024) in which it offered “no conclusions.” Rather, the Task Force stated: 
 

As a profession, we must continue to refine the initial guidelines suggested in this 
report and audit the efficacy of proposed rules and regulations. We liken this 
journey to the mindset of ancient explorers: be cautious, be curious, be vigilant and 
be brave. 

 
The Report does, however, affirm that lawyers must comply with the Rules of Professional 
Conduct. In addition, the Report provides (1) an extensive history and analysis of the evolution of 
AI and generative AI, (2) the benefits and risks of AI and generative AI use, (3) the impact of AI 
on legal profession, (4) legislative overview and recommendations, (5) AI and generative AI 
guidelines under the Rules of Professional Conduct. 
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 California 
 
The State Bar of California Standing Committee on Professional Responsibility and Conduct 
issued “Practical Guidance For The Use Of Generative Artificial Intelligence In The Practice Of 
Law” (2023), explaining that: 
 

Generative AI use presents unique challenges; it uses large volumes of data, there 
are many competing AI models and products, and, even for those who create 
generative AI products, there is a lack of clarity as to how it works. In addition, 
generative AI poses the risk of encouraging greater reliance and trust on its outputs 
because of its purpose to generate responses and its ability to do so in a manner that 
projects confidence and effectively emulates human responses. A lawyer should 
consider these and other risks before using generative AI in providing legal 
services. 
 

 New Jersey 
 
The New Jersey Supreme Court Committee on Artificial Intelligence and the Courts issued 
“Preliminary Guidelines On New Jersey Lawyers’ Use of Artificial Intelligence” (2024). The 
Guidelines explain that AI does not change the fundamental duties of legal professionals to be 
aware of new applications and potential challenges in the discharge of such responsibilities. In 
particular, the report notes that “As with any disruptive technology, a lack of careful engagement 
with AI could lead to ethical violations, underscoring the need for lawyers to adapt their practices 
mindfully and ethically in this evolving landscape.”  
 
The Guidelines further explain that the use of AI does not change the lawyer’s duty to (1) be 
accurate and truthful, (2) be honest and candid when communicating, (3) preserve confidentiality, 
(4) prevent misconduct, including discrimination, and (5) provide oversight to lawyers, nonlawyer 
staff and others. 
 
 Michigan 
 
The State Bar of Michigan, in Ethics Opinion JI-155 (2023), addresses judicial competence and 
artificial intelligence, and concludes that judicial officers need to maintain competence with 
advancing technology, especially artificial intelligence, and how it affects their conduct and 
decisions. The Opinion provides examples of how AI can pose ethical dilemmas, such as bias, 
partiality, explainability, or accuracy, as well as how AI can assist judges in tasks like docket 
management, legal research, drafting documents, or answering questions. 
 
The Opinion concludes that judicial officers have an ethical obligation to understand technology, 
including AI, and take reasonable steps to ensure that AI tools are used properly and within the 
confines of the law and court rules. The document also recommends that judges ask the right 
questions and place their analysis and application of AI on the record. 
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How the Pennsylvania Rules of Professional Conduct Apply to AI Use for Lawyers 
 
Lawyers’ use of artificial intelligence implicates the same ethical issues as other forms of 
technology. However, there is the additional caveat that lawyers must not only comply with the 
Rules of Professional Conduct but also ensure that AI adheres to the same requirements. 
 
In particular, the use of AI applies to the lawyer’s duties of (1) confidentiality, (2) competence, (3) 
candor, (4) truthfulness, (5) supervision, (6) communication, (7) conflicts of interest, and (8) the 
unauthorized practice of law, and implicates the following Rules of Professional Conduct:  
 
 1. Duty of Competence 
 
Pennsylvania Rule of Professional Conduct 1.1(Competence) states:  
 

A lawyer shall provide competent representation to a client. Competent 
representation requires the legal knowledge, skill, thoroughness and preparation 
reasonably necessary for the representation. 

 
In addition, Comment [8] states in relevant part: 

 
To maintain the requisite knowledge and skill, a lawyer should keep abreast of 
changes in the law and its practice, including the benefits and risks associated with 
relevant technology, engage in continuing study and education and comply with all 
continuing legal education requirements to which the lawyer is subject.  

 
Thus, if a lawyer chooses to use AI or any other technology, the lawyer has the responsibility to 
(1) understand the technology and how it works, (2) understand the benefits of the technology, (3) 
understand the risks of the technology, (4) check and verify all citations and the material cited, and 
(5) especially in cases where the benefits outweigh the risks, have an obligation to educate the 
client and seek their informed consent to use the technology. At their core, the obligations under 
all of the relevant Rules are subject to Rule 1.1. 

 
 2. Communication 

 
Pennsylvania Rule of Professional Conduct 1.4 (“Communication”) states: 

 
(a) A lawyer shall:  

(1) promptly inform the client of any decision or circumstance with 
respect to which the client’s informed consent, as defined in Rule 1.0(e), is 
required by these Rules;  
(2) reasonably consult with the client about the means by which the 
client’s objectives are to be accomplished;  
(3) keep the client reasonably informed about the status of the matter;  
(4) promptly comply with reasonable requests for information; and  
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(5) consult with the client about any relevant limitation on the lawyer’s 
conduct when the lawyer knows that the client expects assistance not 
permitted by the Rules of Professional Conduct or other law.  

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit 
the client to make informed decisions regarding the representation.  
 

Rule 1.4 requires the lawyer to inform the client of the benefits, risks, and limits of the use of 
generative AI. In conjunction with the client, the lawyer must also determine whether the 
permissible use of generative AI would serve the client’s objectives in the representation.  

 
 3. Duty of Confidentiality 
 
Pennsylvania Rule of Professional Conduct 1.6 (“Confidentiality of Information”) states in 
relevant part:  
 

A lawyer shall not reveal information relating to representation of a client unless 
the clients give informed consent, except for disclosures that are impliedly 
authorized in order to carry out the representation …. 

  
 4. Conflicts 
 
Pennsylvania Rules of Professional Conduct Rules 1.7 (“Conflict of Interest: Current Clients”) and 
1.9 (“Duties to Former Clients”) preclude a lawyer from revealing information relating to a 
representation of a current or former client or from using that information to the disadvantage of 
the current or former client. Because the large language models used in generative AI continue to 
develop, some without safeguards similar to those already in use in law offices, such as ethical 
walls, they may run afoul of Rules 1.7 and 1.9 by using the information developed from one 
representation to inform another. Therefore, a lawyer must not input any confidential information 
of a client into AI that lacks adequate confidentiality and security protections. 
 
 5. Meritorious Claims and Contentions 

 
Pennsylvania Rule of Professional Conduct 3.1 (“Meritorious Claims and Contentions”) states: 

 
A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, 
unless there is a basis in law and fact for doing so that is not frivolous, which includes a 
good faith argument for an extension, modification or reversal of existing law. A lawyer 
for the defendant in a criminal proceeding, or the respondent in a proceeding that could 
result in incarceration, may nevertheless so defend the proceeding as to require that every 
element of the case be established. 
 

In addition, Comment [4] states in relevant part: 
 
Legal argument based on a knowingly false representation of law constitutes dishonesty 
toward the tribunal. A lawyer is not required to make a disinterested exposition of the law, 
but must recognize the existence of pertinent legal authorities… The underlying concept is 
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that legal argument is a discussion seeking to determine the legal premises properly 
applicable to the case. 

 
The ability of AI tools to generate text opens a new frontier in our ethics guidance. Rather than 
focus on whether a lawyer’s choice of specific legal arguments has merit, some lawyers have used 
Generative AI platforms without checking citations and legal arguments. In essence, the AI tool 
gives lawyers exactly what they were seeking, and the lawyers, having obtained positive results, 
fail to perform due diligence on those results. Regardless, whether a baseless argument is made 
with the assistance of AI or not is irrelevant; the lawyer is responsible. 
 
 6. Candor Toward the Tribunal 
 
Pennsylvania Rule of Professional Conduct 3.3 (“Candor Toward the Tribunal”) states in relevant 
part: 
 

(a)   A lawyer shall not knowingly: 
 (1) make a false statement of material fact or law to a tribunal or fail to 
correct a false statement of material fact or law previously made to the tribunal by 
the lawyer; 
 (2) fail to disclose to the tribunal legal authority in the controlling 
jurisdiction known to the lawyer to be directly adverse to the position of the client 
and not disclosed by opposing counsel; or 
 (3) offer evidence that the lawyer knows to be false. If a lawyer, the 
lawyer’s client, or a witness called by the lawyer, has offered material evidence 
before a tribunal or in an ancillary proceeding conducted pursuant to a tribunal’s 
adjudicative authority, such as a deposition, and the lawyer comes to know of its 
falsity, the lawyer shall take reasonable remedial measures, including, if necessary, 
disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the 
testimony of a defendant in a criminal matter, that the lawyer reasonably believes 
is false. 
(b) A lawyer who represents a client in an adjudicative proceeding and who 
knows that a person intends to engage, is engaging or has engaged in criminal or 
fraudulent conduct related to the proceeding shall take reasonable remedial 
measures, including, if necessary, disclosure to the tribunal. 
(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the 
proceeding, and apply even if compliance requires disclosure of information 
otherwise protected by Rule 1.6. 
 

Further, Comment [10] to Rule 3.3 states in relevant part: 
 

Having offered material evidence in the belief that it was true, a lawyer may subsequently 
come to know that the evidence is false… In such situations… the lawyer must take 
reasonable remedial measures. In such situations, the advocate’s proper course is to 
remonstrate with the client confidentially, advise the client of the lawyer’s duty of candor 
to the tribunal and seek the client’s cooperation with respect to the withdrawal or correction 
of the false statements or evidence. If that fails, the advocate must take further remedial 
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action. If withdrawal from the representation is not permitted or will not undo the effect of 
the false evidence, the advocate must make such disclosure to the tribunal as is reasonably 
necessary to remedy the situation, even if doing so requires the lawyer to reveal information 
that otherwise would be protected by Rule 1.6. It is for the tribunal then to determine what 
should be done — making a statement about the matter to the trier of fact, ordering a 
mistrial or perhaps nothing. 

 
The full version of this Comment is focused on a false statement by a client; however, a lawyer 
has an obligation to ensure that evidence has not been altered or invented from whole cloth by an 
AI tool. Upon learning of altered or invented evidence, the lawyer must take “reasonable remedial 
measures.”  
 
Rule 3.3 imposes multiple obligations on lawyers. A lawyer must be both proactive and reactive 
in not presenting false statements or false evidence to a tribunal. This Rule goes hand in hand 
with Rule 1.1 (Competence); lawyers must be competent in their use of legal tools, including AI, 
which may reduce the risk of violating Rule 3.3. 

 7. Duty to Supervise 
 

Pennsylvania Rule of Professional Conduct 5.1 (“Responsibilities of Partners, Managers and 
Supervisory Lawyers”) states: 

 
(a) A partner in a law firm, and a lawyer who individually or together with other 

lawyers possesses comparable managerial authority in a law firm, shall 
make reasonable efforts to ensure that the firm has in effect measures giving 
reasonable assurance that all lawyers in the firm conform to the Rules of 
Professional Conduct. 

(b)  A lawyer having direct supervisory authority over another lawyer shall 
make reasonable efforts to ensure that the other lawyer conforms to the 
Rules of Professional Conduct. 

 
Pennsylvania Rule of Professional Conduct 5.3 (“Responsibilities Regarding Nonlawyer 
Assistance”) states: 

 
With respect to a nonlawyer employed or retained by or associated with a lawyer: 
(a) a partner and a lawyer who individually or together with other lawyers 

possesses comparable managerial authority in a law firm shall make 
reasonable efforts to ensure that the firm has in effect measures giving 
reasonable assurance that the person’s conduct is compatible with the 
professional obligations of the lawyer. 

(b) a lawyer having direct supervisory authority over the nonlawyer shall make 
reasonable efforts to ensure that the person’s conduct is compatible with the 
professional obligations of the lawyer; and, 

(c) a lawyer shall be responsible for conduct of such a person that would be a 
violation of the Rules of Professional Conduct if engaged in by a lawyer if: 
(1) the lawyer orders or, with the knowledge of the specific conduct, 

ratifies the conduct involved; or 
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(2) the lawyer is a partner or has comparable managerial authority in the 
law firm in which the person is employed, or has direct supervisory 
authority over the person, and in either case knows of the conduct at 
a time when its consequences can be avoided or mitigated but fails 
to take reasonable remedial action. 

 
The same ethical rules that apply to lawyers who employ or retain paralegals, junior associates, or 
outside consultants applies to lawyers who utilize AI. Rule 5.1 addresses the responsibilities of 
partners, managers, and supervisory lawyers at a law firm and requires that they “make reasonable 
efforts to ensure that the firm has in effect measures giving reasonable assurance that all lawyers 
in the firm conform to the Rules of Professional Conduct.”  

 
While Rule 5.3 applies to “non-lawyers” and “persons,” where AI is able to function like a human, 
the Rule should apply with the same force. Thus, when contemplating the appropriate use of 
generative AI, lawyers should consider whether an AI tool can satisfy the Rules of Professional 
Conduct to the same extent as a human hired to complete the same tasks. 

 
 8. Unauthorized Practice of Law  

 
Pennsylvania Rule of Professional Conduct 5.5 (“Unauthorized Practice of Law; 
Multijurisdictional Practice of Law”) states in relevant part: 
 

(a)  A lawyer shall not practice law in a jurisdiction in violation of the regulation 
of the legal profession in that jurisdiction, or assist another in doing so. 

 
In AI’s development, even in machine learning, where AI learns independently, humans initially 
program the technology, making AI essentially a creation of humans. To the extent that the AI 
programmer is not a lawyer, the programmer may violate Rule 5.5 regarding the unauthorized 
practice of law. To avoid the UPL, lawyers must ensure that AI does not give legal advice or 
engage in tasks that require legal judgment or expertise, without the involvement of a licensed 
attorney. There must always be a human element in the legal work product to ensure that lawyers 
are upholding their ethical obligations. 

 9. Duty of Truthfulness 
 
Pennsylvania Rule of Professional Conduct 8.4 (“Misconduct”) provides in relevant part: 
 
 It is professional misconduct for a lawyer to: 
  (c)  engage in conduct involving dishonesty, fraud, deceit or misrepresentation. 
 
Prior Committee Opinions  

 
The Pennsylvania Bar Association Committee on Legal Ethics and Professional Responsibility in 
Formal Opinion 2011-200 (“Ethical Obligations For Attorneys Using Cloud Computing/Software 
As A Service While Fulfilling The Duties Of Confidentiality and Preservation Of Client Property”) 
describes the steps that a lawyer should take when dealing with “cloud” computing, including 
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detailed lists of required steps and descriptions of what other states have held on the issue. The 
same rationale applies to a lawyer’s use of AI.  
 
In that opinion, the Committee emphasizes that “lawyers must be conscientious about maintaining 
traditional confidentiality, competence, and supervisory standards.”  
 
In PBA Formal Opinion 2022-400 (“Ethical Obligations For Lawyers Using Email And 
Transmitting Confidential Information”), the Committee stated: 
 

Given the changes in technology and the rise of cyberattacks, this Formal Opinion 
concludes that the Rules of Professional Conduct require more. Rule 1.1 requires a 
lawyer to be competent, including understanding the benefits and risks associated 
with technology such as email. Rule 1.4 requires a lawyer to “reasonably consult 
with the client about the means by which the client’s objectives are to be 
accomplished.” Rule 1.6(d) requires a lawyer to “make reasonable efforts to prevent 
the inadvertent or unauthorized disclosure of, or unauthorized access to, 
information relating to the representation of a client.” 

 
In PBA Formal Opinion 2022-500 (“Ethical Considerations For Lawyers Storing Information 
Relating To The Representation Of A Client On A Smartphone”), the Committee stated:  

 
… if a lawyer’s smartphone contains information governed by Pa.R.P.C. 1.6, then 
the lawyer may not consent to share the information with a smartphone app unless 
the lawyer concludes that no human being will view that information, and that the 
information will not be sold or transferred to additional third parties, without the 
client’s consent. 

 
Guidance Applicable to Technology Generally 
 
A lawyer’s duty of competence requires them to possess the necessary knowledge and skills to 
represent their clients effectively. The Committee has previously stated and reaffirms that the 
obligation extends to the use of technology: 
 
Lawyers must be proficient in using technological tools to the same extent they are in employing 
traditional methods. Whether it is understanding how to navigate legal research databases, use e-
discovery software, use their smartphones, use email, or otherwise safeguard client information in 
digital formats, lawyers are required to maintain competence across all technological means 
relevant to their practice.  
 
In sum, lawyers must act reasonably, and their duty of competence applies equally to technology 
as it does to any other aspect of legal representation. 
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Guidance & Best Practices for the Use of Artificial Intelligence: 
 
When using AI, a lawyer must ensure that any client information and materials remain confidential 
and safeguard that information to ensure that it is protected from breaches, data loss, and other 
risks. Multiple Rules of Professional Conduct are implicated in a lawyer’s use of AI because so 
many questions arise: 
 

• Is the client’s information being used when forming queries, and if so, is it kept 
confidential?  

• Who has access to that information?  
• Is the information secure or “out in the world” for all to see?  

 
To address these concerns, for example, some firms are implementing internal policies on whether 
a lawyer can use AI (and programs such as ChatGPT) when creating pleadings or other documents 
that may contain sensitive client information. Additionally, some legal malpractice insurance 
carriers will not insure for AI’s use, and many policies now limit firms that are covered by them 
from using AI to prepare any documents, especially those that are being filed with a Court.  
 
Therefore, the Committees conclude as follows: 

• Being Truthful & Accurate: Lawyers must ensure that AI-generated content, such as 
legal documents or advice, is truthful, accurate, and based on sound legal reasoning, 
upholding principles of honesty and integrity in their professional conduct. 

• Verifying All Citations & The Accuracy of Cited Materials: Lawyers must ensure the 
accuracy and relevance of the citations they use in legal documents or arguments. When 
citing legal authorities such as case law, statutes, regulations, or scholarly articles, lawyers 
should verify that the citations accurately reflect the content they are referencing.  

• Assuring Competence: Lawyers must be competent in using AI technologies. 

• Maintaining Confidentiality: Lawyers must safeguard information relating to the 
representation of a client and ensure that AI systems handling confidential data (1) adhere 
to strict confidentiality measures, and (2) confidential data will not be shared with other 
clients or others not protected by the attorney-client privilege. 

• Identifying Conflicts of Interest: Lawyers must be vigilant in identifying and addressing 
potential conflicts of interest arising from using AI systems.  

• Communicating with Clients: Lawyers must communicate with clients about using AI 
technologies in their practices, providing clear and transparent explanations of how such 
tools are employed and their potential impact on case outcomes. If necessary, they should 
obtain client consent before using certain AI tools. 

• Assuring Information is Unbiased & Accurate: Lawyers must ensure that the data used 
to train AI models is accurate, unbiased, and ethically sourced to prevent perpetuating 
biases or inaccuracies in AI-generated content. 



16 

• Ensuring That AI Is Properly Used: Lawyers must be vigilant against the misuse of AI-
generated content, ensuring it is not used to deceive or manipulate legal processes, 
evidence, or outcomes. 

• Adhering to Ethical Standards: Lawyers must stay informed about relevant regulations 
and guidelines governing the use of AI in legal practice to ensure compliance with legal 
and ethical standards.  

• Exercising Professional Judgment: Lawyers must exercise their professional judgment 
in conjunction with AI-generated content, and recognize that AI is a tool that assists but 
does not replace legal expertise and analysis. 

• Utilizing Proper Billing Practices: AI has tremendous time-saving capabilities. Lawyers 
must, therefore, ensure that AI-related expenses are reasonable and appropriately disclosed 
to clients.  

• Maintaining Transparency: Lawyers should be transparent with clients, colleagues, and 
the courts about the use of AI tools in legal practice, including disclosing any limitations 
or uncertainties associated with AI-generated content. 

Conclusion 
 
Artificial intelligence and generative AI tools, like any tool in a lawyer’s arsenal, must be used 
with knowledge of their potential and an awareness of the risks and benefits the technology offers. 
They are to be used cautiously and in conjunction with a lawyer’s careful review of the “work 
product” that those types of tools create. These tools do not replace personal reviews of cases, 
statutes, and other legislative materials. Additionally, although AI may offer increased 
productivity, it must be accomplished by utilizing tools to protect and safeguard confidential client 
information.  

The Committees believe that, with appropriate safeguards, lawyers can utilize artificial intelligence 
in accordance with the Pennsylvania Rules of Professional Conduct. 

 

 

 

 

 

 

 

CAVEAT: The foregoing opinion is advisory only and is not binding on the Disciplinary Board of 
the Supreme Court of Pennsylvania or any other Court. This opinion carries only such weight as 
an appropriate reviewing authority may choose to give it. 
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Generative Artificial Intelligence Tools 

 

To ensure clients are protected, lawyers using generative artificial intelligence tools must fully 
consider their applicable ethical obligations, including their duties to provide competent legal 

representation, to protect client information, to communicate with clients, to supervise their 
employees and agents, to advance only meritorious claims and contentions, to ensure candor 

toward the tribunal, and to charge reasonable fees.  

 

I. Introduction  

  
Many lawyers use artificial intelligence (AI) based technologies in their practices to 

improve the efficiency and quality of legal services to clients.1 A well-known use is electronic 

discovery in litigation, in which lawyers use technology-assisted review to categorize vast 
quantities of documents as responsive or non-responsive and to segregate privileged documents. 

Another common use is contract analytics, which lawyers use to conduct due diligence in 
connection with mergers and acquisitions and large corporate transactions. In the realm of 

analytics, AI also can help lawyers predict how judges might rule on a legal question based on data 

about the judge’s rulings; discover the summary judgment grant rate for every federal district 
judge; or evaluate how parties and lawyers may behave in current litigation based on their past 

conduct in similar litigation. And for basic legal research, AI may enhance lawyers’ search results. 
 

This opinion discusses a subset of AI technology that has more recently drawn the attention 

of the legal profession and the world at large – generative AI (GAI), which can create various types 
of new content, including text, images, audio, video, and software code in response to a user’s 

prompts and questions.2 GAI tools that produce new text are prediction tools that generate a 
statistically probable output when prompted. To accomplish this, these tools analyze large amounts 

of digital text culled from the internet or proprietary data sources. Some GAI tools are described 

as “self-learning,” meaning they will learn from themselves as they cull more data. GAI tools may 
assist lawyers in tasks such as legal research, contract review, due diligence, document review, 

regulatory compliance, and drafting letters, contracts, briefs, and other legal documents. 
 

 
1 There is no single definition of artificial intelligence. At its essence, AI involves computer technology, software, 

and systems that perform tasks traditionally requiring human intelligence. The ability of a computer or computer-

controlled robot to perform tasks commonly associated with intelligent beings is one definition. The term is 

frequently applied to the project of developing systems that appear to employ or replicate intellectual processes 

characteristic of humans, such as the ability to reason, discover meaning, generalize, or learn from past experience. 

BRITTANICA, https://www.britannica.com/technology/artificial-intelligence (last visited July 12, 2024).  
2 George Lawton, What is Generative AI? Everything You Need to Know, TECHTARGET (July 12, 2024), 

https://www.techtarget.com/searchenterpriseai/definition/generative-AI.  



Formal Opinion 512                                                                                                                    2 

 

 

 

GAI tools—whether general purpose or designed specifically for the practice of law—raise 
important questions under the ABA Model Rules of Professional Conduct.3 What level of 

competency should lawyers acquire regarding a GAI tool? How can lawyers satisfy their duty of 
confidentiality when using a GAI tool that requires input of information relating to a 

representation? When must lawyers disclose their use of a GAI tool to clients? What level of 

review of a GAI tool’s process or output is necessary? What constitutes a reasonable fee or expense 
when lawyers use a GAI tool to provide legal services to clients? 

 
At the same time, as with many new technologies, GAI tools are a moving target—indeed, 

a rapidly moving target—in the sense that their precise features and utility to law practice are 

quickly changing and will continue to change in ways that may be difficult or impossible to 
anticipate. This Opinion identifies some ethical issues involving the use of GAI tools and offers 

general guidance for lawyers attempting to navigate this emerging landscape.4 It is anticipated that 
this Committee and state and local bar association ethics committees will likely offer updated 

guidance on professional conduct issues relevant to specific GAI tools as they develop. 

 
II. Discussion 

 
A.  Competence 

 

Model Rule 1.1 obligates lawyers to provide competent representation to clients.5 This duty 
requires lawyers to exercise the “legal knowledge, skill, thoroughness and preparation reasonably 

necessary for the representation,” as well as to understand “the benefits and risks associated” with 
the technologies used to deliver legal services to clients.6 Lawyers may ordinarily achieve the 

requisite level of competency by engaging in self-study, associating with another competent 

lawyer, or consulting with an individual who has sufficient expertise in the relevant field.7  
 

To competently use a GAI tool in a client representation, lawyers need not become GAI 
experts. Rather, lawyers must have a reasonable understanding of the capabilities and limitations 

 
3 Many of the professional responsibility concerns that arise with GAI tools are similar to the issues that exist with 

other AI tools and should be considered by lawyers using such technology. 
4 This opinion is based on the ABA Model Rules of Professional Conduct as amended by the ABA House of 

Delegates through August 2023. The Opinion addresses several imminent ethics issues associated with the use of 

GAI, but additional issues may surface, including those found in Model Rule 7.1 (“Communications Concerning a 

Lawyer’s Services”), Model Rule 1.7 (“Conflict of Interest: Current Clients”), and Model Rule 1.9 (“Duties to 

Former Clients”). See, e.g., Fla. State Bar Ass’n, Prof’l Ethics Comm. Op. 24-1, at 7 (2024) (discussing the use of 

GAI chatbots under Florida Rule 4-7.13, which prohibits misleading content and unduly manipulative or intrusive 

advertisements); Pa. State Bar Ass’n Comm. on Legal Ethics & Prof’l Resp. & Philadelphia Bar Ass’n Prof’l 

Guidance Comm. Joint Formal Op. 2024-200 [hereinafter Pa. & Philadelphia Joint Formal Opinion 2024-200], at 10 

(2024) (“Because the large language models used in generative AI continue to develop, some without safeguards 

similar to those already in use in law offices, such as ethical walls, they may run afoul of Rules 1.7 and 1.9 by using 

the information developed from one representation to inform another.”). Accordingly, lawyers should consider all 

rules before using GAI tools. 
5 MODEL RULES OF PROF’L CONDUCT R. 1.1 (2023) [hereinafter MODEL RULES]. 
6 MODEL RULES R. 1.1 & cmt. [8]. See also ABA Comm. on Ethics & Prof’l Responsibility, Formal Op. 477R, at 2–3 

(2017) [hereinafter ABA Formal Op. 477R] (discussing the ABA’s “technology amendments” made to the Model 

Rules in 2012).  
7 MODEL RULES R. 1.1 cmts. [1], [2] & [4]; Cal. St. Bar, Comm. Prof’l Resp. Op. 2015-193, 2015 WL 4152025, at 

*2–3 (2015).  
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of the specific GAI technology that the lawyer might use. This means that lawyers should either 
acquire a reasonable understanding of the benefits and risks of the GAI tools that they employ in 

their practices or draw on the expertise of others who can provide guidance about the relevant GAI 
tool’s capabilities and limitations.8 This is not a static undertaking. Given the fast-paced evolution 

of GAI tools, technological competence presupposes that lawyers remain vigilant about the tools’ 

benefits and risks.9 Although there is no single right way to keep up with GAI developments, 
lawyers should consider reading about GAI tools targeted at the legal profession, attending relevant 

continuing legal education programs, and, as noted above, consulting others who are proficient in 
GAI technology.10   

 

With the ability to quickly create new, seemingly human-crafted content in response to user 
prompts, GAI tools offer lawyers the potential to increase the efficiency and quality of their legal 

services to clients. Lawyers must recognize inherent risks, however.11 One example is the risk of 
producing inaccurate output, which can occur in several ways. The large language models 

underlying GAI tools use complex algorithms to create fluent text, yet GAI tools are only as good 

as their data and related infrastructure. If the quality, breadth, and sources of the underlying data 
on which a GAI tool is trained are limited or outdated or reflect biased content, the tool might 

produce unreliable, incomplete, or discriminatory results. In addition, the GAI tools lack the ability 
to understand the meaning of the text they generate or evaluate its context.12 Thus, they may 

combine otherwise accurate information in unexpected ways to yield false or inaccurate results.13 

Some GAI tools are also prone to “hallucinations,” providing ostensibly plausible responses that 
have no basis in fact or reality.14 

 
Because GAI tools are subject to mistakes, lawyers’ uncritical reliance on content created 

by a GAI tool can result in inaccurate legal advice to clients or misleading representations to courts 

and third parties. Therefore, a lawyer’s reliance on, or submission of, a GAI tool’s output—without 

 
8 Pa. Bar Ass’n, Comm. on Legal Ethics & Prof’l Resp. Op. 2020-300, 2020 WL 2544268, at *2–3 (2020). See also 

Cal. State Bar, Standing Comm. on Prof’l Resp. & Conduct Op. 2023-208, 2023 WL 4035467, at *2 (2023) adopting 

a “reasonable efforts standard” and “fact-specific approach” to a lawyer’s duty of technology competence, citing ABA 

Formal Opinion 477R, at 4). 
9 See New York County Lawyers Ass’n Prof’l Ethics Comm. Op. 749 (2017) (emphasizing that “[l]awyers must be 

responsive to technological developments as they become integrated into the practice of law”); Cal. St. Bar, Comm. 

Prof’l Resp. Op. 2015-193, 2015 WL 4152025, at *1 (2015) (discussing the level of competence required for 

lawyers to handle e-discovery issues in litigation).   
10 MODEL RULES R. 1.1 cmt. [8]; see Melinda J. Bentley, The Ethical Implications of Technology in Your Law Practice: 

Understanding the Rules of Professional Conduct Can Prevent Potential Problems , 76 J. MO. BAR 1 (2020) 

(identifying ways for lawyers to acquire technology competence skills).   
11 As further detailed in this opinion, lawyers’ use of GAI raises confidentiality concerns under Model Rule 1.6 due to 

the risk of disclosure of, or unauthorized access to, client information. GAI also poses complex issues relating to 

ownership and potential infringement of intellectual property rights and even potential data security threats.   
12 See, W. Bradley Wendel, The Promise and Limitations of AI in the Practice of Law, 72 OKLA. L. REV. 21, 26 

(2019) (discussing the limitations of AI based on an essential function of lawyers, making normative judgments that 

are impossible for AI). 
13 See, e.g., Karen Weise & Cade Metz, When A.I. Chatbots Hallucinate, N.Y. TIMES (May 1, 2023). 
14 Ivan Moreno, AI Practices Law ‘At the Speed of Machines.’ Is it Worth It?, LAW360 (June 7, 2023); See Varun 

Magesh, Faiz Surani, Matthew Dahl, Mirac Suzgun, Christopher D. Manning, & Daniel E. Ho, Hallucination Free? 

Assessing the Reliability of Leading AI Legal Research Tools, STANFORD UNIVERSITY (June 26, 2024), available at 

https://dho.stanford.edu/wp-content/uploads/Legal_RAG_Hallucinations.pdf (study finding leading legal research 

companies’ GAI systems “hallucinate between 17% and 33% of the time”).  

https://dho.stanford.edu/wp-content/uploads/Legal_RAG_Hallucinations.pdf
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an appropriate degree of independent verification or review of its output—could violate the duty 
to provide competent representation as required by Model Rule 1.1.15 While GAI tools may be 

able to significantly assist lawyers in serving clients, they cannot replace the judgment and 
experience necessary for lawyers to competently advise clients about their legal matters or to craft 

the legal documents or arguments required to carry out representations. 

 
The appropriate amount of independent verification or review required to satisfy Rule 1.1 

will necessarily depend on the GAI tool and the specific task that it performs as part of the lawyer’s 
representation of a client. For example, if a lawyer relies on a GAI tool to review and summarize 

numerous, lengthy contracts, the lawyer would not necessarily have to manually review the entire 

set of documents to verify the results if the lawyer had previously tested the accuracy of the tool 
on a smaller subset of documents by manually reviewing those documents, comparing then to the 

summaries produced by the tool, and finding the summaries accurate. Moreover, a lawyer’s use of 
a GAI tool designed specifically for the practice of law or to perform a discrete legal task, such as 

generating ideas, may require less independent verification or review, particularly where a lawyer’s 

prior experience with the GAI tool provides a reasonable basis for relying on its results. 
 

While GAI may be used as a springboard or foundation for legal work—for example, by 
generating an analysis on which a lawyer bases legal advice, or by generating a draft from which 

a lawyer produces a legal document—lawyers may not abdicate their responsibilities by relying 

solely on a GAI tool to perform tasks that call for the exercise of professional judgment. For 
example, lawyers may not leave it to GAI tools alone to offer legal advice to clients, negotiate 

clients’ claims, or perform other functions that require a lawyer’s personal judgment or 
participation.16 Competent representation presupposes that lawyers will exercise the requisite level 

of skill and judgment regarding all legal work. In short, regardless of the level of review the lawyer 

selects, the lawyer is fully responsible for the work on behalf of the client. 
 

Emerging technologies may provide an output that is of distinctively higher quality than 
current GAI tools produce, or may enable lawyers to perform work markedly faster and more 

economically, eventually becoming ubiquitous in legal practice and establishing conventional 

expectations regarding lawyers’ duty of competence.17 Over time, other new technologies have 
become integrated into conventional legal practice in this manner.18 For example, “a lawyer would 

have difficulty providing competent legal services in today’s environment without knowing how 

 
15 See generally ABA Comm. on Ethics & Prof’l Responsibility, Formal Op. 08-451, at 1 (2008) [hereinafter ABA 

Formal Op. 08-451] (concluding that “[a] lawyer may outsource legal or nonlegal support services provided the lawyer 

remains ultimately responsible for rendering competent legal services to the client under Model Rule 1.1”).   
16 See Fla. State Bar Ass’n, Prof’l Ethics Comm. Op. 24-1, supra note 4. 
17 See, e.g., Sharon Bradley, Rule 1.1 Duty of Competency and Internet Research: Benefits and Risks Associated with 

Relevant Technology at 7 (2019), available at https://ssrn.com/abstract=3485055 (“View Model Rule 1.1 as elastic. 

It is expanding as legal technology solutions expand. The ever-changing shape of this rule makes clear that a lawyer 

cannot simply learn technology today and never again update their skills or knowledge.”).  
18 See, e.g., Smith v. Lewis, 530 P.2d 589, 595 (Cal. 1975) (stating that a lawyer is expected “to possess knowledge 

of those plain and elementary principles of law which are commonly known by well-informed attorneys, and to 

discover those additional rules of law which, although not commonly known, may readily be found by standard 

research techniques”) (emphasis added); Hagopian v. Justice Admin. Comm’n, 18 So. 3d 625, 642 (Fla. Dist. Ct. 

App. 2009) (observing that lawyers have “become expected to use computer-assisted legal research to ensure that 

their research is complete and up-to-date, but the costs of this service can be significant”). 

https://ssrn.com/abstract=3485055
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to use email or create an electronic document.”19 Similar claims might be made about other tools 
such as computerized legal research or internet searches.20 As GAI tools continue to develop and 

become more widely available, it is conceivable that lawyers will eventually have to use them to 
competently complete certain tasks for clients.21 But even in the absence of an expectation for 

lawyers to use GAI tools as a matter of course,22 lawyers should become aware of the GAI tools 

relevant to their work so that they can make an informed decision, as a matter of professional 
judgment, whether to avail themselves of these tools or to conduct their work by other means.23 

As previously noted regarding the possibility of outsourcing certain work, “[t]here is no unique 
blueprint for the provision of competent legal services. Different lawyers may perform the same 

tasks through different means, all with the necessary ‘legal knowledge, skill, thoroughness and 

preparation.’”24 Ultimately, any informed decision about whether to employ a GAI tool must 
consider the client’s interests and objectives.25 

 
 

 

 
19 ABA Formal Op. 477R, supra note 6, at 3 (quoting ABA COMMISSION ON ETHICS 20/20 REPORT 105A (Aug. 

2012)). 
20 See, e.g., Bradley, supra note 17, at 3 (“Today no competent lawyer would rely solely upon a typewriter to draft a 

contract, brief, or memo. Typewriters are no longer part of ‘methods and procedures’ used by competent lawyers.”); 

Lawrence Duncan MacLachlan, Gandy Dancers on the Web: How the Internet Has Raised the Bar on Lawyers’ 

Professional Responsibility to Research and Know the Law, 13 GEO. J. LEGAL ETHICS 607, 608 (2000) (“The lawyer 

in the twenty-first century who does not effectively use the Internet for legal research may fall short of the minimal 

standards of professional competence and be potentially liable for malpractice”); Ellie Margolis, Surfin’ Safari—

Why Competent Lawyers Should Research on the Web, 10 YALE J.L. & TECH. 82, 110 (2007) (“While a lawyer’s 

research methods reveal a great deal about the competence of the research, the method of research is ultimately a 

secondary inquiry, only engaged in when the results of that research process is judged inadequate. A lawyer  who 

provides the court with adequate controlling authority is not going to be judged incompetent whether she found that 

authority in print, electronically, or by any other means.”); Michael Thomas Murphy, The Search for Clarity in an 

Attorney’s Duty to Google, 18 LEGAL COMM. & RHETORIC: JALWD 133, 133 (2021) (“This Duty to Google 

contemplates that certain readily available information on the public Internet about a legal matter is so easily 

accessible that it must be discovered, collected, and examined by an attorney, or else that attorney is acting 

unethically, committing malpractice, or both”); Michael Whiteman, The Impact of the Internet and Other Electronic 

Sources on an Attorney’s Duty of Competence Under the Rules of Professional Conduct , 11 ALB. L.J. SCI. & TECH. 

89, 91 (2000) (“Unless it can be shown that the use of electronic sources in legal research has become a standard 

technique, then lawyers who fail to use electronic sources will not be deemed unethical or negligent in his or her 

failure to use such tools.”).   
21 See MODEL RULES R. 1.1 cmt. [5] (stating that “[c]ompetent handling of a particular matter includes . . . [the] use 

of methods and procedures meeting the standards of competent practitioners”); New York County Lawyers Ass’n 

Prof’l Ethics Comm. Op. 749, 2017 WL 11659554, at *3 (2017) (explaining that the duty of competence covers not 

only substantive knowledge in different areas of the law, but also the manner in which lawyers provide legal services 

to clients). 
22 The establishment of such an expectation would likely require an increased acceptance of GAI tools across the 

legal profession, a track record of reliable results from those platforms, the widespread availability of these 

technologies to lawyers from a cost or financial standpoint, and robust client demand for GAI tools as an efficiency 

or cost-cutting measure. 
23 Model Rule 1.5’s prohibition on unreasonable fees, as well as market forces, may influence lawyers to use new 

technology in favor of slower or less efficient methods.   
24 ABA Formal Op. 08-451, supra note 15, at 2. See also id. (“Rule 1.1 does not require that tasks be accomplished 

in any special way. The rule requires only that the lawyer who is responsible to the client satisfies her obligation to 

render legal services competently.”). 
25 MODEL RULES R. 1.2(a). 
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B. Confidentiality 

 

A lawyer using GAI must be cognizant of the duty under Model Rule 1.6 to keep 
confidential all information relating to the representation of a client, regardless of its source, unless 

the client gives informed consent, disclosure is impliedly authorized to carry out the representation, 

or disclosure is permitted by an exception.26 Model Rules 1.9(c) and 1.18(b) require lawyers to 
extend similar protections to former and prospective clients’ information. Lawyers also must make 

“reasonable efforts to prevent the inadvertent or unauthorized disclosure of, or unauthorized access 
to, information relating to the representation of the client.”27  

 

Generally, the nature and extent of the risk that information relating to a representation may 
be revealed depends on the facts. In considering whether information relating to any representation 

is adequately protected, lawyers must assess the likelihood of disclosure and unauthorized access, 
the sensitivity of the information,28 the difficulty of implementing safeguards, and the extent to 

which safeguards negatively impact the lawyer’s ability to represent the client.29 

 
Before lawyers input information relating to the representation of a client into a GAI tool, 

they must evaluate the risks that the information will be disclosed to or accessed by others outside 
the firm. Lawyers must also evaluate the risk that the information will be disclosed to or accessed 

by others inside the firm who will not adequately protect the information from improper disclosure 

or use30 because, for example, they are unaware of the source of the information and that it 
originated with a client of the firm. Because GAI tools now available differ in their ability to ensure 

that information relating to the representation is protected from impermissible disclosure and 
access, this risk analysis will be fact-driven and depend on the client, the matter, the task, and the 

GAI tool used to perform it.31 

 
Self-learning GAI tools into which lawyers input information relating to the representation, 

by their very nature, raise the risk that information relating to one client’s representation may be 
disclosed improperly,32 even if the tool is used exclusively by lawyers at the same firm.33 This can 

occur when information relating to one client’s representation is input into the tool, then later 

revealed in response to prompts by lawyers working on other matters, who then share that output 
with other clients, file it with the court, or otherwise disclose it. In other words, the self-learning 

 
26 MODEL RULES R. 1.6; MODEL RULES R. 1.6 cmt. [3]. 
27 MODEL RULES R. 1.6(c).  
28 ABA Formal Op. 477R, supra note 6, at 1 (A lawyer “may be required to take special security precautions to 

protect against the inadvertent or unauthorized disclosure of client information when … the nature of the 

information requires a higher degree of security.”). 
29 MODEL RULES R. 1.6, cmt. [18]. 
30 See MODEL RULES R. 1.8(b), which prohibits use of information relating to the representation of a client to the 

disadvantage of the client. 
31 See ABA Formal Op. 477R, supra note 6, at 4 (rejecting specific security measures to protect information relating 

to a client’s representation and advising lawyers to adopt a fact-specific approach to data security). 
32 See generally State Bar of Cal. Standing Comm. on Prof’l Resp. & Conduct, PRACTICAL GUIDANCE FOR THE USE 

OF GENERATIVE ARTIFICIAL INTELLIGENCE IN THE PRACTICE OF LAW (2024), available at 

https://www.calbar.ca.gov/Portals/0/documents/ethics/Generative-AI-Practical-Guidance.pdf; Fla. State Bar Ass’n, 

Prof’l Ethics Comm. Op. 24-1, supra note 4. 
33 See Pa. & Philadelphia Joint Formal Opinion 2024-200, supra note 4, at 10 (noting risk that information relating 

to one representation may be used to inform work on another representation). 
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GAI tool may disclose information relating to the representation to persons outside the firm who 
are using the same GAI tool. Similarly, it may disclose information relating to the representation 

to persons in the firm (1) who either are prohibited from access to said information because of an 
ethical wall or (2) who could inadvertently use the information from one client to help another 

client, not understanding that the lawyer is revealing client confidences. Accordingly, because 

many of today’s self-learning GAI tools are designed so that their output could lead directly or 
indirectly to the disclosure of information relating to the representation of a client, a client’s 

informed consent is required prior to inputting information relating to the representation into such 
a GAI tool.34  

 

When consent is required, it must be informed. For the consent to be informed, the client 
must have the lawyer’s best judgment about why the GAI tool is being used, the extent of and 

specific information about the risk, including particulars about the kinds of client information that 
will be disclosed, the ways in which others might use the information against the client’s interests, 

and a clear explanation of the GAI tool’s benefits to the representation. Part of informed consent 

requires the lawyer to explain the extent of the risk that later users or beneficiaries of the GAI tool 
will have access to information relating to the representation. To obtain informed consent when 

using a GAI tool, merely adding general, boiler-plate provisions to engagement letters purporting 
to authorize the lawyer to use GAI is not sufficient.35 

 

Because of the uncertainty surrounding GAI tools’ ability to protect such information and 
the uncertainty about what happens to information both at input and output, it will be difficult to 

evaluate the risk that information relating to the representation will either be disclosed to or 
accessed by others inside the firm to whom it should not be disclosed as well as others outside 

the firm.36 As a baseline, all lawyers should read and understand the Terms of Use, privacy policy, 

and related contractual terms and policies of any GAI tool they use to learn who has access to the 
information that the lawyer inputs into the tool or consult with a colleague or external expert who 

has read and analyzed those terms and policies.37 Lawyers may need to consult with IT 
professionals or cyber security experts to fully understand these terms and policies as well as the 

manner in which GAI tools utilize information. 

 
Today, there are uses of self-learning GAI tools in connection with a legal representation 

when client informed consent is not required because the lawyer will not be inputting information 
relating to the representation. As an example, if a lawyer is using the tool for idea generation in a 

manner that does not require inputting information relating to the representation, client informed 

consent would not be necessary. 

 
34 This conclusion is based on the risks and capabilities of GAI tools as of the publication of this opinion. As the 

technology develops, the risks may change in ways that would alter our conclusion. See Fla. State Bar Ass’n, Prof’l 

Ethics Comm. Op. 24-1, supra note 4, at 2; W. Va. Lawyer Disciplinary Bd. Op. 24-01 (2024), available at 

http://www.wvodc.org/pdf/AILEO24-01.pdf. 
35 See W. Va. Lawyer Disciplinary Bd. Op. 24-01, supra note 34. 
36 Magesh et al. supra note 14, at 23 (describing some of the GAI tools available to lawyers as “difficult for lawyers 

to assess when it is safe to trust them. Official documentation does not clearly illustrate what they can do for lawyers 

and in which areas lawyers should exercise caution.”)  
37 Stephanie Pacheco, Three Considerations for Attorneys Using Generative AI, BLOOMBERG LAW ANALYSIS (June 

16, 2023, 4:00 pm), https://news.bloomberglaw.com/bloomberg-law-analysis/analysis-three-considerations-for-

attorneys-using-generative-ai?context=search&index=7. 

https://news.bloomberglaw.com/bloomberg-law-analysis/analysis-three-considerations-for-attorneys-using-generative-ai?context=search&index=7
https://news.bloomberglaw.com/bloomberg-law-analysis/analysis-three-considerations-for-attorneys-using-generative-ai?context=search&index=7
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C. Communication 

 

Where Model Rule 1.6 does not require disclosure and informed consent, the lawyer must 
separately consider whether other Model Rules, particularly Model Rule 1.4, require disclosing 

the use of a GAI tool in the representation. 

 
Model Rule 1.4, which addresses lawyers’ duty to communicate with their clients, builds 

on lawyers’ legal obligations as fiduciaries, which include “the duty of an attorney to advise the 
client promptly whenever he has any information to give which it is important the client should 

receive.”38 Of particular relevance, Model Rule 1.4(a)(2) states that a lawyer shall “reasonably 

consult with the client about the means by which the client’s objectives are to be accomplished.” 
Additionally, Model Rule 1.4(b) obligates lawyers to explain matters “to the extent reasonably 

necessary to permit a client to make an informed decision regarding the representation.” Comment 
[5] to Rule 1.4 explains, “the lawyer should fulfill reasonable client expectations for information 

consistent with the duty to act in the client’s best interests, and the client’s overall requirements as 

to the character of representation.” Considering these underlying principles, questions arise 
regarding whether and when lawyers might be required to disclose their use of GAI tools to clients 

pursuant to Rule 1.4. 
 

The facts of each case will determine whether Model Rule 1.4 requires lawyers to disclose 

their GAI practices to clients or obtain their informed consent to use a particular GAI tool. 
Depending on the circumstances, client disclosure may be unnecessary. 

 
Of course, lawyers must disclose their GAI practices if asked by a client how they 

conducted their work, or whether GAI technologies were employed in doing so, or if the client 

expressly requires disclosure under the terms of the engagement agreement or the client’s outside 
counsel guidelines.39 There are also situations where Model Rule 1.4 requires lawyers to discuss 

their use of GAI tools unprompted by the client.40 For example, as discussed in the previous 
section, clients would need to be informed in advance, and to give informed consent, if the lawyer 

proposes to input information relating to the representation into the GAI tool.41 Lawyers must also 

consult clients when the use of a GAI tool is relevant to the basis or reasonableness of a lawyer’s 
fee.42 

 
Client consultation about the use of a GAI tool is also necessary when its output will 

influence a significant decision in the representation,43 such as when a lawyer relies on GAI 

 
38 Baker v. Humphrey, 101 U.S. 494, 500 (1879). 
39 See, e.g., MODEL RULES R. 1.4(a)(4) (“A lawyer shall . . . promptly comply with reasonable requests for 

information[.]”). 
40 See MODEL RULES R. 1.4(a)(1) (requiring lawyers to “promptly inform the client of any decision or circumstance 

with respect to which the client’s informed consent” is required by the rules of professional conduct). 
41 See section B for a discussion of confidentiality issues under Rule 1.6. 
42 See section F for a discussion of fee issues under Rule 1.5. 
43 Guidance may be found in ethics opinions requiring lawyers to disclose their use of temporary lawyers whose 

involvement is significant or otherwise material to the representation. See, e.g., Va. State Bar Legal Ethics Op. 1850, 

2010 WL 5545407, at *5 (2010) (acknowledging that “[t]here is little purpose to informing a client every time a 

lawyer outsources legal support services that are truly tangential, clerical, or administrative in nature, or even when 

basic legal research or writing is outsourced without any client confidences being revealed”); Cal. State Bar, 

Standing Comm. on Prof’l Resp. & Conduct Op. 2004-165, 2004 WL 3079030, at *2–3 (2004) (opining that a 
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technology to evaluate potential litigation outcomes or jury selection. A client would reasonably 
want to know whether, in providing advice or making important decisions about how to carry out 

the representation, the lawyer is exercising independent judgment or, in the alternative, is deferring 
to the output of a GAI tool. Or there may be situations where a client retains a lawyer based on the 

lawyer’s particular skill and judgment, when the use of a GAI tool, without the client’s knowledge, 

would violate the terms of the engagement agreement or the client’s reasonable expectations 
regarding how the lawyer intends to accomplish the objectives of the representation. 

 
It is not possible to catalogue every situation in which lawyers must inform clients about 

their use of GAI. Again, lawyers should consider whether the specific circumstances warrant client 

consultation about the use of a GAI tool, including the client’s needs and expectations, the scope 
of the representation, and the sensitivity of the information involved. Potentially relevant 

considerations include the GAI tool’s importance to a particular task, the significance of that task 
to the overall representation, how the GAI tool will process the client’s information, and the extent 

to which knowledge of the lawyer’s use of the GAI tool would affect the client’s evaluation of or 

confidence in the lawyer’s work.  
 

Even when Rule 1.6 does not require informed consent and Rule 1.4 does not require a 
disclosure regarding the use of GAI, lawyers may tell clients how they employ GAI tools to assist 

in the delivery of legal services. Explaining this may serve the interest of effective client 

communication. The engagement agreement is a logical place to make such disclosures and to 
identify any client instructions on the use of GAI in the representation.44 

 
D.  Meritorious Claims and Contentions and Candor Toward the Tribunal 

 

Lawyers using GAI in litigation have ethical responsibilities to the courts as well as to 
clients. Model Rules 3.1, 3.3, and 8.4(c) may be implicated by certain uses. Rule 3.1 states, in part, 

that “[a] lawyer shall not bring or defend a proceeding, or assert or controvert and issue therein, 
unless there is a basis in law or fact for doing so that is not frivolous.” Rule 3.3 makes it clear that 

lawyers cannot knowingly make any false statement of law or fact to a tribunal or fail to correct a 

material false statement of law or fact previously made to a tribunal.45 Rule 8.4(c) provides that a 

 
lawyer must disclose the use of a temporary lawyer to a client where the temporary lawyer’s use constitutes a 

“significant development” in the matter and listing relevant considerations); N.Y. State Bar Ass’n, Comm on Prof’l 

Ethics 715, at 7 (1999) (opining that “whether a law firm needs to disclose to the client and obtain client consent for 

the participation of a Contract lawyer depends upon whether client confidences will be disclosed to the lawyer, the 

degree of involvement of the lawyer in the matter, and the significance of the work done by the lawyer”); D.C. Bar 

Op. 284, at 4 (1988) (recommending client disclosure “whenever the proposed use of a temporary lawyer to perform 

work on the client’s matter appears reasonably likely to be material to the representation or to affect the client’s 

reasonable expectations”); Fla. State Bar Ass’n, Comm. on Prof’l Ethics Op. 88-12, 1988 WL 281590, at *2 (1988) 

(stating that disclosure of a temporary lawyer depends “on whether the client would likely consider the information 

material”);. 
44 For a discussion of what client notice and informed consent under Rule 1.6 may require, see section B. 
45 MODEL RULES R. 3.3(a) reads: “A lawyer shall not knowingly: (1) make a false statement of fact or law to a 

tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer; (2) 

fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly 

adverse to the position of the client and not disclosed by opposing counsel; or (3) offer evidence that the lawyer 

knows to be false. If a lawyer, the lawyer’s client, or a witness called by the lawyer, has offered material evidence 

and the lawyer comes to know of its falsity, the lawyer shall take reasonable remedial measures, including, if 
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lawyer shall not engage in “conduct involving dishonesty, fraud, deceit or misrepresentation.” 
Even an unintentional misstatement to a court can involve a misrepresentation under Rule 8.4(c). 

Therefore, output from a GAI tool must be carefully reviewed to ensure that the assertions made 
to the court are not false.  

 

Issues that have arisen to date with lawyers’ use of GAI outputs include citations to 
nonexistent opinions, inaccurate analysis of authority, and use of misleading arguments.46  

 
Some courts have responded by requiring lawyers to disclose their use of GAI.47 As a 

matter of competence, as previously discussed, lawyers should review for accuracy all GAI 

outputs. In judicial proceedings, duties to the tribunal likewise require lawyers, before submitting 
materials to a court, to review these outputs, including analysis and citations to authority, and to 

correct errors, including misstatements of law and fact, a failure to include controlling legal 
authority, and misleading arguments. 

 

E.  Supervisory Responsibilities  

 

Model Rules 5.1 and 5.3 address the ethical duties of lawyers charged with managerial and 
supervisory responsibilities and set forth those lawyers’ responsibilities with regard to the firm, 

subordinate lawyers, and nonlawyers. Managerial lawyers must create effective measures to ensure 

that all lawyers in the firm conform to the rules of professional conduct,48 and supervisory lawyers 
must supervise subordinate lawyers and nonlawyer assistants to ensure that subordinate lawyers 

and nonlawyer assistants conform to the rules.49 These responsibilities have implications for the 
use of GAI tools by lawyers and nonlawyers.  

 

Managerial lawyers must establish clear policies regarding the law firm’s permissible use 
of GAI, and supervisory lawyers must make reasonable efforts to ensure that the firm’s lawyers 

and nonlawyers comply with their professional obligations when using GAI tools.50 Supervisory 
obligations also include ensuring that subordinate lawyers and nonlawyers are trained,51 including 

in the ethical and practical use of the GAI tools relevant to their work as well as on risks associated 

with relevant GAI use.52 Training could include the basics of GAI technology, the capabilities and 
limitations of the tools, ethical issues in use of GAI and best practices for secure data handling, 

privacy, and confidentiality. 
 

 
necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the testimony of a defendant 

in a criminal matter, that the lawyer reasonably believes is false.” 
46 See DC Bar Op. 388 (2024). 
47 Lawyers should consult with the applicable court’s local rules to ensure that they comply with those rules with 

respect to AI use. As noted in footnote 4, no one opinion could address every ethics issue presented when a lawyer 

uses GAI. For example, depending on the facts, issues relating to Model Rule 3.4(c) could be presented. 
48 See MODEL RULES R. 1.0(c) for the definition of firm. 
49 ABA Formal Op. 08-451, supra note 15. 
50 MODEL RULES R. 5.1. 
51 See ABA Comm. on Ethics & Prof’l Responsibility, Formal Op. 467 (2014). 
52 See generally, MODEL RULES R. 1.1, cmt. [8]. One training suggestion is that all materials produced by GAI tools 

be marked as such when stored in any client or firm file so future users understand potential fallibility of the work. 
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Lawyers have additional supervisory obligations insofar as they rely on others outside the 
law firm to employ GAI tools in connection with the legal representation. Model Rule 5.3(b) 

imposes a duty on lawyers with direct supervisory authority over a nonlawyer to make “reasonable 
efforts to ensure that” the nonlawyer’s conduct conforms with the professional obligations of the 

lawyer. Earlier opinions recognize that when outsourcing legal and nonlegal services to third-party 

providers, lawyers must ensure, for example, that the third party will do the work capably and 
protect the confidentiality of information relating to the representation.53 These opinions note the 

importance of: reference checks and vendor credentials; understanding vendor’s security policies 
and protocols; familiarity with vendor’s hiring practices; using confidentiality agreements; 

understanding the vendor’s conflicts check system to screen for adversity among firm clients; and 

the availability and accessibility of a legal forum for legal relief for violations of the vendor 
agreement. These concepts also apply to GAI providers and tools. 

 
Earlier opinions regarding technological innovations and other innovations in legal 

practice are instructive when considering a lawyer’s use of a GAI tool that requires the disclosure 

and storage of information relating to the representation.54 In particular, opinions developed to 
address cloud computing and outsourcing of legal and nonlegal services suggest that lawyers 

should:  
 

• ensure that the [GAI tool] is configured to preserve the confidentiality and security of 

information, that the obligation is enforceable, and that the lawyer will be notified in 

the event of a breach or service of process regarding production of client 

information;55  

• investigate the [GAI tool’s] reliability, security measures, and policies, including 

limitations on the [the tool’s] liability;56  

• determine whether the [GAI tool] retains information submitted by the lawyer before 

and after the discontinuation of services or asserts proprietary rights to the 

information;57 and 

• understand the risk that [GAI tool servers] are subject to their own failures and may 
be an attractive target of cyber-attacks.58 

 

F.  Fees 

 

Model Rule 1.5, which governs lawyers’ fees and expenses, applies to representations in 
which a lawyer charges the client for the use of GAI. Rule 1.5(a) requires a lawyer’s fees and 

expenses to be reasonable and includes a non-exclusive list of criteria for evaluating whether a fee 

 
53 ABA Formal Op. 08-451, supra note 15; ABA Formal. Op. 477R, supra note 6. 
54 See ABA Formal Op. 08-451, supra note 15. 
55 Fla. Bar Advisory Op. 12-3 (2013). 
56 Id. citing Iowa State Bar Ass’n Comm. on Ethics & Practice Guidelines Op. 11-01 (2011) [hereinafter Iowa Ethics 

Opinion 11-01]. 
57 Fla. Bar Advisory Op. 24-1, supra note 4; Fla. Bar Advisory Op. 12-3, supra note 55; Iowa Ethics Opinion 11-01, 

supra note 56.  
58 Fla. Bar Advisory Op. 12-3, supra note 55; See generally Melissa Heikkila, Three Ways AI Chatbots are a 

Security Disaster, MIT TECHNOLOGY REVIEW (Apr. 3, 2023), 

www.technologyreview.com/2023/04/03/1070893/three-ways-ai-chatbots-are-a-security-disaster/.  

http://www.technologyreview.com/2023/04/03/1070893/three-ways-ai-chatbots-are-a-security-disaster/
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or expense is reasonable.59 Rule 1.5(b) requires a lawyer to communicate to a client the basis on 
which the lawyer will charge for fees and expenses unless the client is a regularly represented 

client and the terms are not changing. The required information must be communicated before or 
within a reasonable time of commencing the representation, preferably in writing. Therefore, 

before charging the client for the use of the GAI tools or services, the lawyer must explain the 

basis for the charge, preferably in writing. 
 

GAI tools may provide lawyers with a faster and more efficient way to render legal services 
to their clients, but lawyers who bill clients an hourly rate for time spent on a matter must bill for 

their actual time. ABA Formal Ethics Opinion 93-379 explained, “the lawyer who has agreed to 

bill on the basis of hours expended does not fulfill her ethical duty if she bills the client for more 
time than she has actually expended on the client’s behalf.”60 If a lawyer uses a GAI tool to draft 

a pleading and expends 15 minutes to input the relevant information into the GAI program, the 
lawyer may charge for the 15 minutes as well as for the time the lawyer expends to review the 

resulting draft for accuracy and completeness. As further explained in Opinion 93-379, “If a lawyer 

has agreed to charge the client on [an hourly] basis and it turns out that the lawyer is particularly 
efficient in accomplishing a given result, it nonetheless will not be permissible to charge the client 

for more hours than were actually expended on the matter,”61 because “[t]he client should only be 
charged a reasonable fee for the legal services performed.”62 The “goal should be solely to 

compensate the lawyer fully for time reasonably expended, an approach that if followed will not 

take advantage of the client.”63  
 

The factors set forth in Rule 1.5(a) also apply when evaluating the reasonableness of 
charges for GAI tools when the lawyer and client agree on a flat or contingent fee.64 For example, 

if using a GAI tool enables a lawyer to complete tasks much more quickly than without the tool, 

it may be unreasonable under Rule 1.5 for the lawyer to charge the same flat fee when using the 
GAI tool as when not using it. “A fee charged for which little or no work was performed is an 

unreasonable fee.”65  
 

The principles set forth in ABA Formal Opinion 93-379 also apply when a lawyer charges 

GAI work as an expense. Rule 1.5(a) requires that disbursements, out-of-pocket expenses, or 
additional charges be reasonable. Formal Opinion 93-379 explained that a lawyer may charge the 

 
59 The listed considerations are (1) the time and labor required, the novelty and difficulty of the questions involved, 

and the skill requisite to perform the legal service properly; (2) the likelihood, if apparent to the client, that the 

acceptance of the particular employment will preclude other employment by the lawyer; (3) the fee customarily 

charged in the locality for similar legal services; (4) the amount involved and the results obtained; (5) the time 

limitations imposed by the client or by the circumstances; (6) the nature and length of the professional relationship 

with the client; (7) the experience, reputation, and ability of the lawyer or lawyers performing the services; and (8) 

whether the fee is fixed or contingent. 
60 ABA Comm. on Ethics & Prof’l Responsibility, Formal Op. 93-379, at 6 (1993) [hereinafter ABA Formal Op. 93-

379]. 
61 Id. 
62 Id. at 5. 
63 Id. 
64 See, e.g., Williams Cos. v. Energy Transfer LP, 2022 Del. Ch. LEXIS 207, 2022 WL 3650176 (Del. Ch. Aug. 25, 

2022) (applying same principles to contingency fee). 
65 Att’y Grievance Comm’n v. Monfried, 794 A.2d 92, 103 (Md. 2002) (finding that a lawyer violated Rule 1.5 by 

charging a flat fee of $1,000 for which the lawyer did little or no work). 

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A667N-1H71-JN6B-S4KC-00000-00&pdcontentcomponentid=5077&ecomp=57ttk&earg=pdsf&prid=a31db203-d4e6-48b2-98a3-dfd5f0834b35&crid=8faa6184-aecb-49e0-8692-c99cfd32b31b
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client for disbursements incurred in providing legal services to the client. For example, a lawyer 
typically may bill to the client the actual cost incurred in paying a court reporter to transcribe a 

deposition or the actual cost to travel to an out-of-town hearing.66 Absent contrary disclosure to 
the client, the lawyer should not add a surcharge to the actual cost of such expenses and should 

pass along to the client any discounts the lawyer receives from a third-party provider.67 At the same 

time, lawyers may not bill clients for general office overhead expenses including the routine costs 
of “maintaining a library, securing malpractice insurance, renting of office space, purchasing 

utilities, and the like.”68 Formal Opinion 93-379 noted, “[i]n the absence of disclosure to a client 
in advance of the engagement to the contrary,” such overhead should be “subsumed within” the 

lawyer’s charges for professional services.69  

 
In applying the principles set out in ABA Formal Ethics Opinion 93-379 to a lawyer’s use 

of a GAI tool, lawyers should analyze the characteristics and uses of each GAI tool, because the 
types, uses, and cost of GAI tools and services vary significantly. To the extent a particular tool or 

service functions similarly to equipping and maintaining a legal practice, a lawyer should consider 

its cost to be overhead and not charge the client for its cost absent a contrary disclosure to the client 
in advance. For example, when a lawyer uses a GAI tool embedded in or added to the lawyer’s 

word processing software to check grammar in documents the lawyer drafts, the cost of the tool 
should be considered to be overhead. In contrast, when a lawyer uses a third-party provider’s GAI 

service to review thousands of voluminous contracts for a particular client and the provider charges 

the lawyer for using the tool on a per-use basis, it would ordinarily be reasonable for the lawyer to 
bill the client as an expense for the actual out-of-pocket expense incurred for using that tool. 

 
As acknowledged in ABA Formal Opinion 93-379, perhaps the most difficult issue is 

determining how to charge clients for providing in-house services that are not required to be 

included in general office overhead and for which the lawyer seeks reimbursement. The opinion 
concluded that lawyers may pass on reasonable charges for “photocopying, computer research, . . 

. and similar items” rather than absorbing these expenses as part of the lawyers’ overhead as many 
lawyers would do.70 For example, a lawyer may agree with the client in advance on the specific 

rate for photocopying, such as $0.15 per page. Absent an advance agreement, the lawyer “is 

obliged to charge the client no more than the direct cost associated with the service (i.e., the actual 
cost of making a copy on the photocopy machine) plus a reasonable allocation of overhead 

expenses directly associated with the provision of the service (e.g., the salary of the photocopy 
machine operator).”71  

 
66 ABA Formal Op. 93-379 at 7. 
67 Id. at 8. 
68 Id. at 7. 
69 Id. 
70 Id. at 8. 
71 Id. Opinion 93-379 also explained, “It is not appropriate for the Committee, in addressing ethical standards, to opine 

on the various accounting issues as to how one calculates direct cost and what may or may not be included in allocated 

overhead. These are questions which properly should be reserved for our colleagues in the accounting profession. 

Rather, it is the responsibility of the Committee to explain the principles it draws from the mandate of Model Rule 

1.5’s injunction that fees be reasonable. Any reasonable calculation of direct costs as well as any reasonable allocation 

of related overhead should pass ethical muster. On the other hand, in the absence of an agreement to the contrary, it is 

impermissible for a lawyer to create an additional source of profit for the law firm beyond that which is contained in 

the provision of professional services themselves. The lawyer’s stock in trade is the sale of legal services, not 

photocopy paper, tuna fish sandwiches, computer time or messenger services.” Id. 
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These same principles apply when a lawyer uses a proprietary, in-house GAI tool in 
rendering legal services to a client. A firm may have made a substantial investment in developing 

a GAI tool that is relatively unique and that enables the firm to perform certain work more quickly 
or effectively. The firm may agree in advance with the client about the specific rates to be charged 

for using a GAI tool, just as it would agree in advance on its legal fees. But not all in-house GAI 

tools are likely to be so special or costly to develop, and the firm may opt not to seek the client’s 
agreement on expenses for using the technology. Absent an agreement, the firm may charge the 

client no more than the direct cost associated with the tool (if any) plus a reasonable allocation of 
expenses directly associated with providing the GAI tool, while providing appropriate disclosures 

to the client consistent with Formal Opinion 93-379. The lawyer must ensure that the amount 

charged is not duplicative of other charges to this or other clients.  
 

Finally, on the issue of reasonable fees, in addition to the time lawyers spend using various 
GAI tools and services, lawyers also will expend time to gain knowledge about those tools and 

services. Rule 1.1 recognizes that “[c]ompetent representation requires the legal knowledge, skill, 

thoroughness and preparation reasonably necessary for the representation.” Comment [8] explains 
that “[t]o maintain the requisite knowledge and skill [to be competent], a lawyer should keep 

abreast of changes in the law and its practice, including the benefits and risks associated with 
relevant technology, engaging in continuing study and education and comply with all continuing 

legal education requirements to which the lawyer is subject.”72 Lawyers must remember that they 

may not charge clients for time necessitated by their own inexperience.73 Therefore, a lawyer may 
not charge a client to learn about how to use a GAI tool or service that the lawyer will regularly 

use for clients because lawyers must maintain competence in the tools they use, including but not 
limited to GAI technology. However, if a client explicitly requests that a specific GAI tool be used 

in furtherance of the matter and the lawyer is not knowledgeable in using that tool, it may be 

appropriate for the lawyer to bill the client to gain the knowledge to use the tool effectively. Before 
billing the client, the lawyer and the client should agree upon any new billing practices or billing 

terms relating to the GAI tool and, preferably, memorialize the new agreement.  
 

III.  Conclusion 

 
Lawyers using GAI tools have a duty of competence, including maintaining relevant 

technological competence, which requires an understanding of the evolving nature of GAI. In 

 
72 MODEL RULES R. 1.1, cmt. [8] (emphasis added); see also ABA Comm. on Ethics & Prof’l Responsibility, Formal 

Op. 498 (2021). 
73 Heavener v. Meyers, 158 F. Supp. 2d 1278 (E.D. Okla. 2001) (five hundred hours for straightforward Fourth 

Amendment excessive-force claim and nineteen hours for research on Eleventh Amendment defense indicated 

excessive billing due to counsel’s inexperience); In re Poseidon Pools of Am., Inc., 180 B.R. 718 (Bankr. E.D.N.Y. 

1995) (denying compensation for various document revisions; “we note that given the numerous times throughout 

the Final Application that Applicant requests fees for revising various documents, Applicant fails to negate the 

obvious possibility that such a plethora of revisions was necessitated by a level of competency less than that 

reflected by the Applicant’s billing rates”); Att’y Grievance Comm’n v. Manger, 913 A.2d 1 (Md. 2006) (“While it 

may be appropriate to charge a client for case-specific research or familiarization with a unique issue involved in a 

case, general education or background research should not be charged to the client.”); In re Hellerud, 714 N.W.2d 38 

(N.D. 2006) (reduction in hours, fee refund of $5,651.24, and reprimand for lawyer unfamiliar with North Dakota 

probate work who charged too many hours at too high a rate for simple administration of cash estate; “it is 

counterintuitive to charge a higher hourly rate for knowing less about North Dakota law”). 
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using GAI tools, lawyers also have other relevant ethical duties, such as those relating to 
confidentiality, communication with a client, meritorious claims and contentions, candor toward 

the tribunal, supervisory responsibilities regarding others in the law office using the technology 
and those outside the law office providing GAI services, and charging reasonable fees. With the 

ever-evolving use of technology by lawyers and courts, lawyers must be vigilant in complying 

with the Rules of Professional Conduct to ensure that lawyers are adhering to their ethical 
responsibilities and that clients are protected.   
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OPINION

WILLIAMS, Judge:

*1  ¶1 Defendant Gabriel Paul Horcasitas shot and killed the
victim during a road rage confrontation. A jury rejected his
claim of self-defense and convicted him of manslaughter. At
sentencing, the superior court heard and relied on an artificial
intelligence (“AI”) video rendering of the victim speaking
to his family, the court, and Horcasitas, which the court
characterized as “genuine” and “speaki[ng] from his heart.”
We affirm the conviction, rejecting Horcasitas's argument that
the court erred in precluding text messages obtained from
the victim's phone. We vacate the manslaughter sentence
and remand for resentencing because the AI video was not
reliable.

FACTUAL AND PROCEDURAL BACKGROUND

¶2 While stopped behind a truck at a red light in a busy
intersection, Horcasitas repeatedly honked his car's horn.
State v. Horcasitas, 1 CA-CR 23-0215, 2024 WL 1463390,
at *1, ¶ 2 (Ariz. App. Apr. 4, 2024) (mem. decision) (prior
appeal affirming order granting Horcasitas a new trial). In
response, the victim stepped out of the truck, raised his arms,
and began yelling as he approached Horcasitas's vehicle. Id.
Within seconds, Horcasitas shot and killed the victim. Id.

¶3 During an interview with police the day of the shooting,
Horcasitas recounted that the victim had charged toward his
car, repeatedly threatened to kill him, and grabbed the frame
of his open driver's-side window, causing him to fear for his
life. Contrary to Horcasitas's account, several eyewitnesses
reported that the victim had not advanced beyond the rear of
his truck when Horcasitas shot him, and no eyewitness saw
the victim touch or reach into Horcasitas's car.

¶4 The State charged Horcasitas with first-degree felony
murder (Count 1), second-degree murder (Count 2), drive-
by shooting (Count 3), and three counts of endangerment
(Counts 4-6, with different alleged victims). Id. at ¶ 3.
Before trial, Horcasitas disclosed several defenses, including
justification and self-defense. Id.

¶5 Mid-trial, defense counsel learned, through his cross-
examination of a detective, that police had conducted a
forensic analysis of the victim's cell phone. Id. at ¶ 4.
During a subsequent sidebar conference, defense counsel
challenged the State's failure to disclose the victim's cell
phone records. Id. The next morning, the State moved for
a protective order addressing the victim's cell phone. Id. at
¶ 5. As part of its motion, the State acknowledged that: (1)
Arizona Rule of Criminal Procedure (“Rule”) 15.1 compelled
the State to disclose the victim's cell phone records, and (2)
those records may contain exculpatory evidence implicating
Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d
215 (1963). Horcasitas, 1 CA-CR 23-0215, at *1, ¶ 5.
But explaining that “the victim's identifying and/or locating
information [could not] be redacted,” the State requested “a
protective order limiting disclosure of the victim's identifying
information.” Id.

¶6 “After discussing the possibility of a mistrial, the superior
court granted the motion for protective order, found a

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0503776401&originatingDoc=Ifabf8800bcfd11f1ab67e04f60490a71&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0500363699&originatingDoc=Ifabf8800bcfd11f1ab67e04f60490a71&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0529891701&originatingDoc=Ifabf8800bcfd11f1ab67e04f60490a71&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0506162701&originatingDoc=Ifabf8800bcfd11f1ab67e04f60490a71&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0500363699&originatingDoc=Ifabf8800bcfd11f1ab67e04f60490a71&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2079494317&pubNum=0000999&originatingDoc=Ifabf8800bcfd11f1ab67e04f60490a71&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2079494317&pubNum=0000999&originatingDoc=Ifabf8800bcfd11f1ab67e04f60490a71&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2079494317&pubNum=0000999&originatingDoc=Ifabf8800bcfd11f1ab67e04f60490a71&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2079494317&pubNum=0000999&originatingDoc=Ifabf8800bcfd11f1ab67e04f60490a71&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2079494317&pubNum=0000999&originatingDoc=Ifabf8800bcfd11f1ab67e04f60490a71&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2079494317&pubNum=0000999&originatingDoc=Ifabf8800bcfd11f1ab67e04f60490a71&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2079494317&pubNum=0000999&originatingDoc=Ifabf8800bcfd11f1ab67e04f60490a71&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2079494317&pubNum=0000999&originatingDoc=Ifabf8800bcfd11f1ab67e04f60490a71&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2079494317&pubNum=0000999&originatingDoc=Ifabf8800bcfd11f1ab67e04f60490a71&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2079494317&pubNum=0000999&originatingDoc=Ifabf8800bcfd11f1ab67e04f60490a71&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003573&cite=AZSTRCRPR15.1&originatingDoc=Ifabf8800bcfd11f1ab67e04f60490a71&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963125353&pubNum=0000780&originatingDoc=Ifabf8800bcfd11f1ab67e04f60490a71&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963125353&pubNum=0000780&originatingDoc=Ifabf8800bcfd11f1ab67e04f60490a71&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2079494317&originatingDoc=Ifabf8800bcfd11f1ab67e04f60490a71&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2079494317&pubNum=0000780&originatingDoc=Ifabf8800bcfd11f1ab67e04f60490a71&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 


State v. Horcasitas, --- P.3d ---- (2026)

 WESTLAW   © 2026 Thomson Reuters. No claim to original U.S. Government Works. 2

discovery violation by the State and deferred appropriate
sanctions.” Id. at *2, ¶ 8. At the close of trial, the jury rendered
split verdicts, finding Horcasitas: (1) not guilty of first-degree
felony murder, (2) not guilty of second-degree murder but
guilty of the lesser-included offense of manslaughter, (3)
not guilty of drive-by shooting, and (4) guilty of one count
of endangerment (Count 5) and not guilty of the other two
endangerment counts. Id. at ¶ 9.

*2  ¶7 Horcasitas timely moved for a new trial, asserting
that forensic analysis of the victim's phone had revealed
exculpatory evidence not previously disclosed by the State,
“including texts relating to the victim's mental state and
tendency to ‘snap’ while driving in the weeks leading up
to the shooting.” Id. at ¶ 10. After oral argument on the
motion, the superior court “found the State had violated its
disclosure obligations under both Brady and Rule 15.1(b)
(8)” by withholding the text messages from the victim's cell
phone that “bolstered Horcasitas’ self-defense and related
justifications.” Id. at ¶ 11. Pointing to Horcasitas's right “to
put on a complete defense,” the court granted the motion for
new trial, vacated the guilty verdicts, and entered a judgment
of acquittal on the first-degree felony murder, second-degree
murder, and drive-by shooting charges as well as two of the
endangerment counts (Counts 4 and 6). Id.

¶8 The State timely appealed. On review, this court affirmed
the superior court's order. Id. at *5, ¶ 26.

¶9 During the months leading up to the second trial,
Horcasitas disclosed his intent to call the victim's brother-in-
law to testify concerning the victim's propensity for violence.
The State moved to preclude Horcasitas from introducing
any propensity evidence, whether testimonial or from the
victim's cell phone, arguing such evidence was inadmissible
under Arizona Rules of Evidence (“Evidence Rule”) 403
and 404. Horcasitas countered that Evidence Rules 404(a)
(2) and 405(a) allowed him to present reputation and opinion
evidence concerning the victim's character for violence,
including text messages sent by the victim's brother-in-
law during the weeks before the shooting. According to
Horcasitas, evidence of the text messages was also admissible
under Evidence Rule 404(b) to show the victim's “intent,
motive, and absence of mistake.”

¶10 After hearing argument, the superior court granted
the State's motion in part, precluding the text messages
under Evidence Rule 404(b) because the victim's other acts
were unknown to Horcasitas at the time of the shooting.

Additionally, the court found the text messages inadmissible
under Evidence Rule 403, explaining their probative value
was “negligible” given: (1) the numerous eyewitnesses who
would testify that the victim initiated the confrontation
with Horcasitas, and (2) the substantial possibility the text
messages would confuse and mislead the jurors.

¶11 Despite repeated attempts, Horcasitas was unable to serve
the victim's brother-in-law with a criminal subpoena. But
undeterred by the superior court's preclusion order, Horcasitas
noticed his intent to introduce the text messages at trial under
Evidence Rule 807, the residual exception to the rule against
hearsay. The court denied the notice of intent, finding the
text messages were supported by sufficient guarantees of
trustworthiness but characterizing their probative value as
“quite low.”

¶12 Before trial, Horcasitas pled guilty to a count of
endangerment, Count 5 of the original indictment. A second
jury then found him guilty of manslaughter, a dangerous
offense.

¶13 The superior court sentenced Horcasitas to a presumptive
term of 10.5 years’ imprisonment on the count of
manslaughter and a concurrent, presumptive term of
2.25 years’ imprisonment on the count of endangerment.
Horcasitas timely appealed. We have jurisdiction under
Article 6, Section 9, of the Arizona Constitution and A.R.S.
§§ 12-120.21(A)(1), 13-4031, and -4033(A)(1).

DISCUSSION

I. Preclusion of the Text Messages
¶14 Horcasitas argues the superior court improperly
precluded certain text messages retrieved from the victim's
cell phone, and in doing so, infringed on his constitutional
right to present a complete defense.

¶15 We review a superior court's evidentiary rulings for an
abuse of discretion. State v. Zaid, 249 Ariz. 154, 157, ¶ 5,
467 P.3d 279, 282 (App. 2020). But we interpret the rules of
evidence de novo. Id.

*3  ¶16 We will affirm the superior court's ruling if “legally
correct for any reason.” State v. Carlson, 237 Ariz. 381, 387,
¶ 7, 351 P.3d 1079, 1085 (2015) (quoting State v. Perez, 141
Ariz. 459, 464, 687 P.2d 1214, 1219 (1984)). But if the court
erred in excluding evidence, we will uphold the verdict only
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if “we can say beyond a reasonable doubt that the error did
not contribute to or affect the verdict.” State v. Fish, 222 Ariz.
109, 114, ¶ 8, 213 P.3d 258, 263 (App. 2009).

¶17 First, Horcasitas argues the superior court's evidentiary
ruling violated the “law of the case” doctrine. Despite
conceding that the first trial court, and this court on review,
“considered the text messages” only within “the context of
discovery rather than admissibility,” Horcasitas contends that
the “logical underpinnings” of the discovery determination
are “binding on the issue of admissibility.”

¶18 “ ‘Law of the case’ concerns the practice of refusing
to reopen questions previously decided in the same case
by the same court or a higher appellate court.” State v.
Whelan, 208 Ariz. 168, 171, ¶ 8, 91 P.3d 1011, 1014 (App.
2004) (quoting Davis v. Davis, 195 Ariz. 158, 162, ¶ 13,
985 P.2d 643, 647 (App. 1999)). As Horcasitas correctly
points out, on review, this court upheld the first trial court's
finding that evidence of the text messages “was material
to Horcasitas’ self-defense claim” and therefore subject to
mandatory disclosure. Horcasitas, 1 CA-CR 23-0215, at *5,
¶ 25. But neither the first trial court nor this court addressed
the admissibility of such evidence, a separate question. See
Mittelstadt v. Burgess, 259 Ariz. 192, 197, ¶ 12, 563 P.3d
1168, 1173 (App. 2025) (explaining the scope of discoverable
evidence is greater than the scope of admissible evidence:
“[E]vidence need not be admissible to be discoverable.”).
Because not all material evidence is admissible, see Ariz. R.
Evid. 402, and the admissibility of the text messages remained
an unresolved issue, the superior court's evidentiary ruling in
the second trial did not implicate the law of the case doctrine.

¶19 Next, Horcasitas argues that the text messages sent to the
victim by his brother-in-law were admissible to: (1) establish
the victim's character trait for aggression, (2) prove who was
the initial aggressor, and (3) corroborate Horcasitas's overall
account of the shooting.

¶20 To address this claim, we first review the relevant
rules of evidence. Evidence Rule 404 governs character
evidence. Subsection (a) generally precludes evidence of
a person's character or trait “for the purpose of proving
action in conformity therewith on a particular occasion.” But
as relevant here, subsection (a)(2) provides an exception,
permitting an accused to present evidence “of a pertinent
trait of character of the victim.” The victim exception is
not unbounded, however. Subsection (b) precludes evidence
of “other crimes, wrongs, or acts” for propensity purposes,

permitting other-act evidence only to prove “motive,
opportunity, intent, preparation, plan, knowledge, identity,
or absence of mistake or accident.” Ariz. R. Evid. 404(b)
(1), (2). Evidence Rule 405 further delineates the permissible
methods of presenting character evidence. “When evidence
of a person's character or character trait is admissible” under
Evidence Rule 404, Evidence Rule 405(a) strictly limits
the form of such evidence to “testimony about the person's
reputation” or opinion “testimony.” “On cross-examination
of the character witness,” however, “the court may allow
an inquiry into relevant specific instances of the person's
conduct.” Ariz. R. Evid. 405(a). Likewise, “[w]hen a person's
character or character trait is an essential element of a charge,
claim, or defense, ... the character or trait may also be proved
by relevant specific instances of the person's conduct.” Ariz.
R. Evid. 405(b).

*4  ¶21 Before trial, Horcasitas sought to admit the following
text messages sent from the victim's brother-in-law to the
victim:

[Y]ou perceive everything [as] aggressive.

Look at how many times you snap in your truck alone.

Stop being so aggressive.

Only every single argument you have is the other guy's
fault.

Look at your steering wheel.

That's your brain assuming the world is attacking you.

¶22 Applying the governing evidentiary rules, these texts
were inadmissible. See State v. Connor, 215 Ariz. 553, 558–
59, ¶ 13, 161 P.3d 596, 601-02 (App. 2007) (explaining
that a defendant may offer “proof of the victim's reputation
for violence,” but “only in limited ways” (quoting State v.
Zamora, 140 Ariz. 338, 341, 681 P.2d 921, 924 (App. 1984))).
First, none of the texts recounts a specific, isolated event.
Instead, they are general, vague assessments of the victim's
character and tendencies. Accordingly, they do not constitute
“other acts” as contemplated under Evidence Rule 404(b),
and Horcasitas's reliance on Fish for the proposition that the
texts could have been used for a non-propensity purpose is
misplaced. See Fish, 222 Ariz. at 114, 126, ¶¶ 9, 54, 213
P.3d at 263, 275 (holding that “evidence of specific acts”
of a victim's past violence were relevant to corroborate the
defendant's description of the events at issue, subject to “an
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appropriate” Evidence Rule 403 balancing test, even though
the defendant was not aware of those specific acts).

¶23 Second, while opinion evidence that a victim has a
character trait for aggression or a tendency to misperceive
others’ actions as a personal attack may be admissible,
Evidence Rule 405(a) plainly restricts the form of such
evidence to “testimony.” Connor, 215 Ariz. at 560, ¶ 18,
161 P.3d at 603 (explaining that a defendant may prove a
victim's character trait only “by testimony as to reputation
or by testimony in the form of an opinion” (quoting Ariz.
R. Evid. 405(a))). Had the victim's brother-in-law testified
at trial, defense counsel could have asked his opinion of the
victim's character for aggression or tendency to misperceive
others’ conduct as attacks, consistent with the text messages.
But such opinion evidence may be introduced only through
a testifying witness, not extrinsic evidence. Id. at 559, ¶ 13,
161 P.3d at 602 (noting that when “evidence of a character
trait is admissible[,] such evidence is limited on direct
examination to reputation or opinion evidence”). Because the
text messages are inadmissible under the applicable rules of
evidence, the superior court did not abuse its discretion by

precluding them at trial. 1

¶24 Lastly, Horcasitas argues the superior court improperly
excluded a text message sent by the victim. According
to Horcasitas, the text message provides vital evidence
concerning the victim's state of mind—evidence that,
inferentially, demonstrates the reasonableness of Horcasitas's
belief that he needed to respond to the victim's aggression
with deadly physical force.

*5  ¶25 At trial, defense counsel asked a police sergeant
whether he discovered anything on the victim's cell phone
suggesting that the victim “was troubled in the days prior”
to the shooting. The prosecutor objected to the line of
questioning, citing the superior court's prior ruling denying
defense counsel's motion to compel disclosure of the victim's
mental health records. The court agreed with the prosecutor,
stating that defense counsel was precluded from “going
into [the victim's] mental health.” As relevant here, defense
counsel then made the following offer of proof concerning a
text message sent by the victim three days before the shooting:

[I]f you leave me be, my broke
[expletive] who sleeps in his truck
while painfully looking for and
trying ... to fight for my child, I'm

trying like hell to fix me instead of
blowing my brains out.

Defense counsel argued that evidence of the victim
“expressing suicidal ideation and desperation ... [was]
absolutely relevant ... [to] the reasonableness of [Horcasitas's]
fear.” While agreeing with defense counsel that the evidence
was relevant, the court sustained the State's objection to the
text message, concluding that “under [Evidence Rule] 403,
it's—it's [probative value is] vastly outweighed by the danger
of confusing the ... jurors.” Horcasitas challenges the superior
court's admissibility determination on several fronts.

¶26 First, he implicitly argues that the proffered text did not
run afoul of the court order denying his motion to compel
disclosure of the victim's mental health records. We agree.
Although defense counsel referenced other text messages in
his offer of proof that arguably fell within the ambit of the
court's order—such as a text from the victim stating he was
not taking his prescribed medications—the text message at
issue does not refer to the victim's mental health treatment.

¶27 Second, Horcasitas contends that the proffered text
was admissible as a statement of the victim's then-existing
state of mind. Again, we agree. In general, an out-of-court
statement offered “to prove the truth of the matter asserted”
is inadmissible under the rule against hearsay. Ariz. R. Evid.
801(c), 802. “To be admissible, a court must find that the out-
of-court statement fits within one of the many exceptions to
the rule against hearsay.” State v. Tucker, 205 Ariz. 157, 165,
¶ 41, 68 P.3d 110, 118 (2003). Under Evidence Rule 803(3),
a declarant's statement of his then-existing state of mind or
emotional condition is excepted from the general rule against
hearsay. “The rationale for [Evidence] Rule 803(3) rests on
two assumptions: (1) [a] declarant's statements have special
reliability due to spontaneity and probable sincerity; and (2)
because [a] declarant's knowledge of his or her state of mind
is inherently superior to any external, circumstantial account,
there is a ‘fair necessity’ to use the declarant's statements.”
State v. Fulminante, 193 Ariz. 485, 495, ¶ 31, 975 P.2d 75, 85
(1999) (citation modified).

¶28 Within the proffered text, the victim expressed a sense
of despair and disclosed a contemplation of self-harm. This
declaration of the victim's then-existing mental and emotional
state falls squarely within the Evidence Rule 803(3) exception
to the rule against hearsay.
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¶29 While the State correctly notes that defense counsel did
not cite Evidence Rule 803 as a basis for admitting the victim's
text, the prosecutor did not challenge the text's admission on
hearsay grounds.

¶30 Having found that the proffered text message was
admissible under Evidence Rule 803(3), we consider whether
the superior court nonetheless properly excluded the text
under Evidence Rule 403. Under that rule, relevant evidence
may be excluded if its probative value “is substantially
outweighed” by, among other things, a danger of unfair
prejudice, confusion of the issues, or the needless presentation
of cumulative evidence. Ariz. R. Evid. 403. We defer to the
court's “balancing determination under [Evidence] Rule 403
... [and] review such decisions for an abuse of discretion.”
State v. Parkinson, 258 Ariz. 601, 609, ¶ 28, 554 P.3d 1, 9
(App. 2024).

*6  ¶31 Horcasitas contends that evidence of the victim's
mental instability and emotional turmoil substantiates his
defense that the victim confronted him in an aggressive
and threatening manner. In other words, Horcasitas argues
that insight into the victim's state of mind—as revealed in
the text—supports an inference that he reasonably feared
for his physical safety and justifiably used deadly physical
force to stave off the victim's imminent attack. See id. at ¶
25 (concluding the superior court erroneously precluded the
defendant from offering evidence that tended to support his
“version” of the events).

¶32 The victim's state of mind three days before the
shooting was arguably (at least marginally) relevant to
Horcasitas's defense and the sole issue before the jury—
whether Horcasitas reasonably believed (under an objective
standard), at the time he discharged his firearm, that he
immediately needed to use deadly physical force to protect
himself against the victim's use or attempted use of unlawful
physical force against him. A.R.S. §§ 13-404 (self-defense),
-405 (justification). But ample, more pertinent evidence was
presented at trial concerning the victim's mental, emotional,
and physical state immediately before the shooting and the
threat he posed. See Fulminante, 193 Ariz. at 496, ¶ 34,
975 P.2d at 86 (“[Evidence] Rule 803(3) can only be used
if the declarant's state of mind is probative of an ultimate
issue in the case.”). Numerous eyewitnesses described the
victim as “angry,” “upset,” “mad,” and “visibly agitated”
when he got out of his truck. The eyewitnesses also uniformly
recounted that the victim aggressively gestured and shouted
as he advanced toward Horcasitas's car. In fact, multiple

eyewitnesses testified that the victim's disturbing demeanor
and behavior prompted them to lock their car doors. Given
these consistent and uncontroverted accounts, no question
remained concerning the victim's role as the initial aggressor
in the confrontation. Therefore, on this record, the superior
court acted within its discretion by precluding the victim's text
message as more prejudicial than probative under Evidence
Rule 403.

II. Presentation of Video Generated by Artificial
Intelligence During Sentencing

¶33 Horcasitas challenges the presentation of certain victim
impact evidence at the sentencing hearing. Specifically, he
contends that he was denied due process when the sentencing
judge heard and expressly relied on an AI-generated video
that recreated the victim's appearance and voice.

¶34 Because Horcasitas did not object to the AI video at
sentencing, we review only for fundamental error. State v.
Rose, 231 Ariz. 500, 510, ¶ 43, 297 P.3d 906, 916 (2013).
Victim impact evidence is permitted at sentencing “unless it is
so unduly prejudicial that it renders” the sentencing procedure
“fundamentally unfair.” Id. at ¶ 45 (citation modified); see
also State v. Flowers, 159 Ariz. 469, 472, 768 P.2d 201,
204 (App. 1989) (“Where a defendant has been denied an
essential component of due process, such denial constitutes
fundamental error.”).

¶35 At the sentencing hearing, numerous friends and family
members of the victim spoke. They described the victim as
compassionate, loving, kind, selfless, peaceful, brave, and
heroic. They recounted fond memories from his life and
detailed the “immense and unrelenting” pain caused by his
death. Several speakers asked the sentencing judge to impose
the maximum sentence allowed by law, which, because the
State alleged no aggravating factors, was the presumptive
term of 10.5 years in prison. See A.R.S. § 13-704(A). As part
of his prepared remarks, the victim's brother read a lengthy
statement the victim had “penned,” which conveyed, in the
victim's actual words, his spiritual beliefs, values, goals, and
hopes for the future. Lastly, the victim's sister spoke. She
stated, in relevant part:

*7  We've heard [the victim] write what he wanted his
future to look like, but what would he have said if he could
have taken my place today? I'm in his spot. He deserved
this. What would [the victim] have thought about all of
this? That's the one intrusive thought that I can't stop from
hearing.
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This whole thing is about him, and he's not even here to tell
us what he would think about it, but I imagine it constantly
because I know he would say everything I would absolutely
never be able to say myself.

(Emphasis added).

¶36 At that point, an AI video, which depicted the “victim”
speaking to the camera, was played. The video began with the
AI victim explaining that the video was a “version” of himself
“recreated through AI that use[d] [his] picture and [his] voice
profile.” Then, a “real” video of the victim, embedded within
the AI video, played, in which the victim conveyed his faith
and spiritual beliefs to an unidentified individual. When the
video of the victim ended, the AI victim reappeared and
stated that the AI video “is a true representation of who [he]
was ... not how the courtroom portrayed [him].” (Emphasis
added). After the AI victim thanked the court and his friends
and family in attendance, he addressed Horcasitas—stating
in part, “I believe in forgiveness and in God who forgives.”
The AI victim then ended his remarks by conveying his love
for his friends and family and assuring them he would see
them “on the other side,” while what appears to be another
embedded “real” video showed him fishing.

¶37 After a short recess, the attorney representing the victim's
family spoke. She asked the sentencing judge to “weigh the
victim impact as rebuttal to any mitigation” presented by
Horcasitas and impose “the maximum sentence authorized by
the jury verdict.”

¶38 The prosecutor then addressed the sentencing judge.
Acknowledging the mitigating circumstances Horcasitas
offered up, including the absence of any criminal history, she
asked the sentencing judge to impose a slightly mitigated
sentence of 9 years’ imprisonment.

¶39 Three people spoke on Horcasitas's behalf, requesting
leniency and the minimum sentence. Horcasitas then spoke.
He apologized to the victim's family and stated that the
“events that transpired that day are undoubtedly the most
frightening and regrettable five seconds of my life.”

¶40 Finally, defense counsel spoke and stressed the mitigating
circumstances outlined in his sentencing memorandum,
particularly noting the absence of any criminal history,
and asked the sentencing judge to find that the mitigating
circumstances substantially outweighed “all other evidence”
and impose a mitigated term of 7 years’ imprisonment.

¶41 Following those remarks, the sentencing judge addressed
the courtroom. The judge noted that the victim's family and
Horcasitas's family had suffered and would continue to suffer
a great loss. The judge then spoke to the victim's family
directly, in relevant part:

Does that mean I think that Mr. Horcasitas, because of the
loss to the family should get the maximum sentence or I
think that he should get the minimum sentence? It doesn't
matter what I think.

Whether I think he should get 40 years or 1 year. I have to
follow the law.

....

Under the legal standards we will never compensate the
[victim's] family for their loss, never.

*8  ....

I loved that AI. Thank you for that, and as angry as you
are and justifiably angry as the family is, I heard the
forgiveness and I know Mr. Horcasitas appreciated it, but
so did I.

As I said, I'd like to think I would do that. I don't know
that I would, but I love the beauty in what [victim's first
name]—and I call him [victim's first name]. I always call
people by their last names. It's a formality of the Court, but
I feel like calling him [victim's first name] as we've gotten
to know him today.

I feel that that was genuine; that his obvious forgiveness
of Mr. Horcasitas reflects the character I heard about today,
but it also says something about the family because you told
me how angry you were and you demanded the maximum
sentence, and even though that's what you wanted you
allowed [victim's first name] to speak from his heart as
you saw it. I didn't hear him asking for the maximum
sentence.

So, that brings us to sentencing. I do find the following
mitigating circumstances: Mr. Horcasitas has spent his
entire life as a law-abiding citizen. He made a dreadful error
of judgment, but that is mitigating. I did hear remorse.

However, the loss I've heard from the [victim's] family, as I
said could not be more profound. It's not an aggravator but
it reduces the effectiveness or power of the mitigating fact
that Mr. Horcasitas has led a lawful life.
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For that reason I find the presumptive term [of 10.5 years in
prison] is appropriate. That's more than the State asked for.

(Emphasis added). Horcasitas argues he was deprived of due
process because the sentencing court heard and relied on the
AI video.

¶42 The Arizona Victims’ Bill of Rights affords victims the
right to “be heard at any proceeding involving ... sentencing.”
Ariz. Const. art. 2, § 2.1(A)(4); see also A.R.S. § 13-4426(A),
(B) (affording victims the right to “address the court”
regarding “opinions that concern ... the sentence ... at any ...
sentencing proceeding”). Because victims do not appear as
witnesses in those circumstances, they are not required to
disclose their statements to the State, the defendant, or the
court. A.R.S. § 13-4426.01. They do not take an oath before
making statements to the court, nor are their statements
subject to cross-examination. See id.

¶43 Victims’ rights “are to ‘be liberally construed,’ ” Lynn v.
Reinstein, 205 Ariz. 186, 188, ¶ 7, 68 P.3d 412, 414 (2003)
(quoting A.R.S. § 13-4418), but their “right to speak is not
unlimited,” id. at 191, ¶ 17, 68 P.3d at 417. Victims have
a constitutional right to speak concerning “the harm caused
by the defendant's criminal acts,” but their statements cannot
infringe on the defendant's constitutional rights, including the
right to due process. See id.

¶44 In general, a “sentencing judge can exercise wide
discretion in the sources and types of evidence used to assist ...
in determining the kind and extent of punishment to be
imposed within the limits fixed by law.” State v. Ross, 144
Ariz. 154, 156–57, 696 P.2d 706, 708-09 (App. 1984); State
v. Conn, 137 Ariz. 148, 149, 669 P.2d 581, 582 (1983) (“[A]
sentencing judge has wide discretion to consider information
in imposing sentence.”). But “[t]here is no simple, mechanical
test to determine when [victim impact evidence] crosses the
line between permissible and unduly prejudicial.” Rose, 231
Ariz. at 510, ¶ 46, 297 P.3d at 916. Accordingly, our supreme
court has “caution[ed] prosecutors and victims not to venture
too close to the line,” and “encourage[ed] judges ... to screen
and, if necessary, limit” a victim impact presentation “that is
so unduly prejudicial that it renders the trial fundamentally
unfair.” Id. at 511, ¶47, 297 P.3d 906 (citation modified).

*9  ¶45 Because the “rules governing the admissibility of
evidence at trial do not apply” at a sentencing hearing, “[a]ny
reliable, relevant evidence” generally “may be introduced
at the sentencing hearing to show aggravating or mitigating

circumstances.” Conn, 137 Ariz. at 149–50, 669 P.2d at
582-83; see also Ariz. R. Crim. P. 26.7(b) (stating that
any party at a presentencing hearing “may introduce any
reliable, relevant evidence, including hearsay, to show
aggravating or mitigating circumstances”). To be clear,
however, “the relaxation in the traditional evidentiary rules
and procedures ... is not unlimited.” Conn, 137 Ariz. at
150, 669 P.2d at 583. “To give substance to the protection
afforded by the Due Process Clause,” only evidence bearing
a “minimal indicia of reliability” may be considered at
sentencing. State v. McGill, 213 Ariz. 147, 160, ¶ 56, 140
P.3d 930, 943 (2006) (citation modified). In other words,
“defendants have a due process right to a fair sentencing
procedure which includes the right to be sentenced on the
basis of accurate information.” State v. Grier, 146 Ariz. 511,
515, 707 P.2d 309, 313 (1985); see also Conn, 137 Ariz. at
150, 669 P.2d at 583 (“[A] defendant has a legitimate interest
in the character of the procedure which leads to the imposition
of [a] sentence even if he may have no right to object to a
particular result.”). When a “defendant can demonstrate that
false information formed part of the basis for the sentence,”
the “sentence must be set aside.” Grier, 146 Ariz. at 515, 707
P.2d at 313.

¶46 Horcasitas argues the AI video was inadmissible
and carried “undue emotional weight.” Specifically, he
contends the “lifelike AI recreation of the victim conveyed
an authority and authenticity” that had a “psychological
impact” on the sentencing judge. More broadly, he argues
that “[a]llowing AI-generated statements ... dilutes the
constitutional requirement that sentencing evidence possess
minimal indicia of reliability.”

¶47 The State disagrees. It argues the AI video was reliable
because: (1) it reflects what the victim's sister “believed” the
victim “would have said,” had he spoken at the sentencing
hearing; (2) the victim and his sister shared a “close familial
relationship,” allowing for the reasonable inference that “the
sentiments conveyed by [the] AI [victim] were probably
accurate”; and (3) the AI video is “consistent” with the
victim's written account of his beliefs and values, as read at
the sentencing hearing by the victim's brother.

¶48 No Arizona case has addressed the admissibility of an
AI-generated depiction of a victim offered as victim impact
evidence. In analyzing this novel issue, we are guided by
our supreme court's analysis in Rose, which addressed victim
impact information provided to a jury in the penalty phase of
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a case in which the State sought the death penalty. Rose, 231
Ariz. at 509–13, ¶¶ 40–62, 297 P.3d at 915-19.

¶49 In Rose, the supreme court considered, among other
things, whether two photographs taken of a homicide victim's
young sons at his gravesite were improperly admitted as
victim impact evidence. Id. at 511–12, ¶¶ 48, 50–52, 297 P.3d
at 917-18. At the outset of its analysis, the supreme court
pointed to “Arizona's constitution, statutes, and court rules,”
which guarantee victims the right to speak at sentencing. Id.
at 511, ¶ 51, 297 P.3d at 917. While the right of victims
to speak “about the effect” criminal conduct “has had on
them” is largely unfettered, the supreme court noted that
the presentation of photographs as victim impact evidence
is reviewed on an ad hoc basis. Id. at 511–12, ¶¶ 50–52,
297 P.3d at 917–18. “Given their marginal relevance, the
danger of unfair prejudice their admission posed, and the
extensive, clearly permissible” victim impact evidence that
already had been presented, the supreme court determined
that had the superior court excluded “the two photographs in
question,” it “would have acted well within its discretion.”
Id. at 512, ¶ 52, 297 P.3d at 918 (citation modified). But
despite describing the victim impact evidence, including
the photographs, as “troubling,” and characterizing their
presentation as “uncomfortably close” to “cross[ing] the line
between permissible and unduly prejudicial,” the supreme
court concluded that the trial court did not err by considering
them, reasoning that even “without the photographs,” it was
evident “that the murder caused the two boys to suffer a
devastating loss.” Id. at 510, 512, ¶¶ 46, 52, 297 P.3d at 916–
18.

*10  ¶50 By contrast, the AI video crossed that line.
Unlike the photographs in Rose, which captured a particularly
poignant moment for the young surviving victims, the AI
video here (excluding the embedded “real” videos of the
victim) does not reflect actual events. Indeed, rather than
documenting an event or recording a particular moment, the

AI video presents a depiction of the victim and his thoughts
created from the imaginings of the victim's sister.

¶51 Moreover, despite the explanations concerning the
genesis of the AI video, it presents the statement (including
non-verbal communications made through facial expressions
and the like) as coming directly from the victim. It erases
the interpretive distance between the family's belief about
what the victim would have said and the victim's own voice
and opinions. Indeed, the AI victim stated, “this here is a
true representation of who I was, you know, not how the
courtroom portrayed me.” No disclaimer could cure that error.

¶52 And it clearly impacted the sentencing judge, who said
he “loved” the video and felt it “was genuine,” pointing to
the AI victim's “obvious forgiveness” of Horcasitas, which he
characterized as coming from the AI victim's “heart.” While
the record does not reflect precisely how the AI video factored
into the sentencing calculus, there is no question it played a
role.

¶53 In sum, while the embedded “real” video footage of the
victim was permissible, allowing the presentation of the AI
video constituted fundamental error. And on this record, the
judge's consideration of the AI video so prejudiced Horcasitas
as to render the sentencing procedure fundamentally unfair.
Accordingly, we vacate the sentence for manslaughter and
remand for resentencing.

CONCLUSION

¶54 For the foregoing reasons, we affirm the manslaughter
conviction but vacate the sentence for manslaughter, and
remand for resentencing.

All Citations

--- P.3d ----, 2026 WL 2932156

Footnotes

1 To the extent Horcasitas argues that the text messages sent to the victim by his brother-in-law were
admissible, alternatively, under Evidence Rule 807, such a contention is unfounded. Evidence Rule 807
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provides a residual exception to the general rule against hearsay, Ariz. R. Evid. 802, not an exception to the
rules strictly limiting character evidence, Ariz. R. Evid. 404, 405.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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